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PREFACE 

 

One of the pillars of a strengthened economy is its trade, commerce and intercourse 

within and outside its territorial boundaries. Trade and commerce include all sectors of an 

economy which deals with mutual gain spanning from agricultural to industrial. These sectors 

might be engaged in more diverse activities, from production and supply of raw materials to 

processing and manufacturing of goods. The locations of these activities are also subject to the 

factors like availability of cheap labour, good transportation and abundance of energy. On the 

other hand, human wants are varied and unlimited and no single constitutional unit possesses 

the resources to satisfy all these wants. Hence, here arose the need for interdependence between 

various constitutional units in the form of inter-State trade.  

These circumstances create the possibility that the constituent units which have 

legislative powers of their own, may serve their own narrow interests, seek to create trade 

barriers by restricting the flow of commodities either from outside or to the units. Creation of 

such regional trade barriers may prejudicially affect national interest. It may hamper the 

economic growth of the country as a whole and this would be dis-advantageous to all units in 

the long run. Therefore, in all federal countries an attempt has been made to minimize the 

possibility of local economic barriers to remove impediment in the way of inter-State as well 

as intra-State trade and commerce so that the economic resources of all the various regions may 

be utilized to the common advantages of all by introducing provisions regulating the freedom 

of trade, commerce and intercourse including the restrictions levied thereto.  The founders of 

our constitution foreseen the plausibility of India failing to survive the economical 

discrepancies from State to State. Therefore, to ensure economic unity and stability they 

included Chapter XIII in the Indian Constitution consisting Article 301 to Article 307.  

Article 301, which provides that subject to the other provisions of this Part, trade, 

commerce and intercourse throughout the territory of India shall be free. The very next Article 

302 authorizes Parliament to impose, by law, restrictions on the above freedom in the public 

interest. Although, Article 302 does not require that the restriction must be reasonable, that 

requirement follows by judicial interpretation from Article 14 and from Article 19(1)(g), read 

with Article 19(6). Parliamentary power under Article 302 is also subject to the restriction 

imposed by Article 303(1). The Article 303(1) prohibits the enactment of any law by 

Parliament or State Legislature which gives preference to one State over another or a law 
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discriminating between one State and another by virtue of anything relating to trade and 

commerce in the legislative Lists. Under Article 303(2) of the Constitution India, however, the 

restriction under Article 303(1) can be relaxed by Parliament through law, for dealing with a 

situation arising from the scarcity of goods in any part of India. Article 304(a) provides that a 

State Legislature may, by law, impose on goods imported from other States or the Union 

Territories any tax to which similar goods manufactured or produced in that State are subject. 

However, this must not discriminate between goods so imported and goods so manufactured 

or produced. The Article 304(b) permits State Legislatures, by law, to impose such reasonable 

restrictions on the freedom of trade, commerce or intercourse with or within that State, as may 

be required in the public interest. At the same time, under the proviso to Article 304(b), no Bill 

or amendment for the purpose of Article 304(b) shall be introduced or moved in a State 

Legislature, without the prior sanction of the President. 

This are was not much explored before the advent of the famous Atiabari case of 1961 

wherein the Apex Court held taxation as a restrain on freedom of trade making Article 301 

illusory. Thereafter, the Court realised the immateriality of abstract demarcation of taxation 

measures as restraint and it reconsidered the earlier decision in the Automobile case of 1962 

wherein it held that regulatory measures and compensatory taxes for the use of trading facilities 

were not a restraint on freedom of trade guaranteed by Article 301 as these did not hamper, but 

rather facilitated, trade, commerce and intercourse. These judgments generated furious 

controversy and inspired a series of mutually inconsistent judicial opinion. This judicial trend 

never faced a setback thereafter and the judicial precedents since then have shaped what is 

known as the concept of “freedom of trade, commerce and intercourse” in our quasi-federal 

constitution. This has thus fostered a need to traverse the role of judiciary since independence 

in the development of the concept. 

The purpose of this study is to make an honest and in-depth endeavour about the judicial 

trend of the term “freedom of trade, commerce and intercourse” and the coextensively 

regulatory powers of Parliament and States on freedom of trade as prevalent under the 

Constitution of India as well as the different statutory provisions which are the outcomes of 

this constitutional provision. Though this study is confined to the provisions of Part XIII of the 

Constitution of India, it is desirable to examine other provisions in the Constitution of India 

which have a bearing on the subject of freedom of trade. This bearing draws up the problem of 

examining the relationship between the provisions of Part XIII which deal with freedom of 
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trade and other parts of the Constitution including, inter alia, the Fundamental Rights, the 

Directive Principles, the powers of the Parliament and States and their taxing powers.  

This Part has often been criticized as the most loosely drafted Part of the Constitution 

as is explicit from the constituent assembly debates conducted on the Chapter prior to its 

inclusion. In interpreting the language of this part, the Courts have created certain uncertainties. 

An attempt is made in this study to provide a simple analysis of Part XIII and resolve 

uncertainties. The judicial developments are the heart and spirit of this study which helps in 

the interpretation of the constitutional provisions with much precision. 

During the course of the investigation, certain issues and matters are humbly sought to 

be highlighted by way of suggestions and recommendations as to uphold the constitutional 

spirit by properly safeguarding the provision of the Constitution from the unwarranted, 

whimsical, arbitrary, unbridled and excessive dilution by way of interpretation, amendment or 

other legislative measures. 

Finally, since the term ‘freedom of trade’ has undergone a complete metamorphosis 

due to judicial interpretation and taxing policies of the government from time to time, so, 

despite strenuous efforts to cover all aspects, the study may suffer from some loopholes due to 

paucity of time and lack of adequate materials. Likewise, typing mistakes and omissions may 

crop up despite taking precautions for which I most humbly regret. 

 

___________________________ 

______________________  
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CHAPTER – I 

INTRODUCTION 

 

1. ABSTRACT 

Freedom of trade in any federation is equitable to another medal of valour on its 

personage for its courage to combat the war against poverty, illiteracy, inadequacy and 

imbalanced economic organisation. One of the pillars of a strengthened economy is its trade, 

commerce and intercourse within and outside its territorial boundaries. Trade and commerce 

include all sectors of an economy which deals with mutual gain spanning from agricultural to 

industrial which are further engaged in more diverse activities, from production and supply of 

raw materials to processing and manufacturing of goods. It therefore prompts the need for its 

regulation through the measures of central government while no barring the states to regulate 

inter-state trade. Therefore, all federal countries attempt to mitigate economic inequity to 

remove impediment in the way of inter-State as well as intra-State trade and commerce so that 

the economic resources of all the various regions may be utilized to the common advantages 

of all by introducing provisions regulating the freedom of trade, commerce and intercourse 

including the restrictions levied thereto.  

The founders of our constitution foreseen the plausibility of India failing to survive the 

economical discrepancies from State to State. Therefore, to ensure economic unity and stability 

they incorporated Chapter XIII in the Indian Constitution consisting Article 301 to Article 307. 

Thereafter, a plethora of judicial precedents have shaped the concept of freedom of trade, 

commerce and intercourse not only by taking cognizance over arbitrary exercise of authorities 

imposing unreasonable restraints but also by propounding new principles formulating a new 

course of interpretation of the aforesaid provisions. This study is to make an honest and in-

depth endeavour about the judicial trend of the term “freedom of trade, commerce and 

intercourse”, the coextensively regulatory powers of Parliament and States on freedom of 

trade, and the relationship between the provisions of Part XIII which deal with freedom of 

trade and other parts of the Constitution including, inter alia, the Fundamental Rights, the 

Directive Principles, the powers of the Parliament and States and their taxing powers. 
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2. KEY WORDS 

Article 19(1)(g), Article 301, Chapter XIII, Indian Constitution, Trade, Commerce, 

Intercourse, Freedom of Trade, Judiciary. 

3. RESEARCH QUESTIONS 

The dissertation aims at divulging the opinion of the researcher on the following research 

questions: 

a) What is the meaning of Trade, Commerce and Intercourse? 

b) What is the scope of the Concept of Freedom of Trade, Commerce and Intercourse 

under the Indian Constitution? 

c) How the concept of freedom of trade, commerce and intercourse was developed before 

the Independence of India? 

d) Why did the constituent assembly deemed it appropriate to be a part of the Indian 

Constitution? 

e) What is the status quo of the concept of Freedom of Trade? 

f) What are the limitations imposed on the Freedom of Trade? 

g) What the safeguards available for the protection of Freedom of Trade? 

h) What is the role of Judiciary in the development of the concept of Freedom of Trade? 

4. HYPOTHESIS 

The researcher has formulated the following hypothesis which is tested in the dissertation 

further: 

a) That the concept of Freedom of Trade is very wide in scope. 

b) That the limitations imposed on the Freedom of Trade are guided by the principle of 

reasonable restrictions. 

c) That the Judiciary has played a substantial role in development of the Concept of 

Freedom of Trade. 

5. RESEARCH METHODOLOGY 

The researcher has adopted Doctrinal Research Methodology. The Researcher has 

made excessive use of primary and secondary data available on the Internet in form of articles, 

thesis, research projects, blogs, and other sundry miscellaneous sources including books, 
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commentaries, legal research databases which are duly accredited with appropriate citations 

hereunder in accordance with the Harvard Bluebook (20th edition) Citation Style Rules. 

 The researcher has gone through some literature in choosing the topic. A wide range of 

literature is found regarding the matter, of which, a brief overview of some important materials 

is discussed here. The books like “Constitutional Law of India”1 authored by Dr. J.N. Pandey, 

“Introduction to the Constitution of India”2 authored by Dr. Durga Das Basu, “Freedom of 

Trade and Commerce in India”3 authored by M.P. Singh, “Lectures on Freedom of Trade, 

Commerce and Intercourse in the Constitution of India”4 authored by P.K. Tripathi, “Freedom 

of Trade and Commerce”5 authored by Manjusree Mishra, discussed the provisions of Part XIII 

of the Indian Constitution which deal with the trade, commerce and intercourse in India and of 

Part III of the Indian Constitution which is used to study the relationship between the freedom 

of trade and fundamental rights. The researcher has also referred to a thesis titled “A Juridical 

Study of Freedom of Trade, Commerce and Intercourse under the Constitution of India with 

the Object of Removing Economic Imbalance”6 authored by Baharul Islam in 2016 which 

discusses the concept of freedom of trade under the Constitution of India in detail. 

 The circumstances and the background in which the Constitution of India was made 

were understandably different from those of other Constitutions. The factors which led to the 

formulation of the present constitutional provisions in Part XIII are discussed in these books 

and the thesis stated hereinabove. A detail analysis of Article 301 which is the central provision 

of freedom of trade with judicial interpretations, restrictions, preference or discrimination made 

by Parliament and State Legislature on freedom of trade has been found in these books. The 

Constitution of India confers on Parliament and the State Legislature certain legislative powers 

of taxation on trade which may at times create inroads, in the free flow of trade. How far these 

powers are a menace to the freedom of inter-State trade and the court’s attitude in that direction 

has been discussed in these books. 

 
1 DR. J.N. PANDEY, CONTITUTIONAL LAW OF INDIA (Central Law Agency, 2020). 
2 DR. DURGA DAS BASU, INTRODUCTION TO THE CONSTITUTION OF INDIA (LexisNexis Butterworths Wadhwa 
Nagpur, 2015). 
3 M.P. SINGH, FREEDOM OF TRADE AND COMMERCE IN INDIA (Deep & Deep Publication, New Delhi, 1985) 
4 P.K. TRIPATHI, LECTURES ON TRADE, COMMERCE AND INTERCOURSE IN THE CONSTITUTION OF INDIA (Ashok 
Publishing House, Guwahati, 1988) 
5 MANJUSREE MISHRA, FREEDOM OF TRADE AND COMMERCE (Mittal Publication, New Delhi, 1999) 
6 BAHARUL ISLAM, A JURIDICAL STUDY OF FREEDOM OF TRADE, COMMERCE AND INTERCOURSE UNDER THE 

CONSTITUTION OF INDIA WITH THE OBJECT OF REMOVING ECONOMIC IMBALANCE (University of Gauhati, 2016). 
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6. INTRODUCTION 

In all federations an attempt is made through constitutional provisions to create and 

preserve a national economic fabric to remove and prevent local barriers to economic activity, 

to remove the impediments in the way of inter-state trade and commerce and thus to make the 

country as one single economic unit so that economic resources of all the various units may be 

utilized to the common advantage of all.7 However, in a quasi-federal constitutional mechanism 

it is also important to divest some authority to the States for managing intra-state trade and to 

maintain good relations with other states through inter-state trade. 

The framers of the Constitution of India were fully conscious of the importance of 

maintaining the economic unity of the Union of India. Free movement and exchange of goods 

throughout the territory of India was essential for the economic unity of the country which 

alone could sustain the progress of the country. Prior to the integration of India and the new 

Constitution there were in existence a large number of Indian States which in exercise of their 

sovereign powers, had created custom barriers between themselves and the rest of India, thus 

hindering at several points which constituted the boundaries of those Indian States, the free 

flow of commerce. Thus, the main objective of Article 301 was obviously to break down the 

barriers between the States and to create one unit with a view to encouraging the free flow of 

stream of trade and commerce throughout the territory of India.8 However, the concept of 

freedom of trade, commerce and intercourse is not limited to the constitutional provisions, it 

has been expanded in scope by numerous judicial pronouncements throughout the course of 

development of the country since independence. It is thus crucial to synthesis the study of bare 

provisions related to trade, commerce and intercourse under the Constitution with the judicial 

developments so observed during the study henceforth. The next chapter discusses the 

meaning, origin and scope of the concept of freedom of trade, commerce and intercourse under 

the Indian Constitution with detailed analysis on the precedents propounded in these regards. 

 

 
7 BOWEI, STUDIES IN FEDERALISM 296-357 (1954); DR. supra note 1 at 763. 
8 DR., id at 763. 
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CHAPTER – II 

MEANING AND IMPORTANCE OF THE FREEDOM OF TRADE, COMMERCE AND 

INTERCOURSE 

 

1. MEANING OF TRADE, COMMERCE AND INTERCOURSE 

The word “trade” means ‘buying’ or ‘selling’ of goods. However, the meaning of 

“trade” is not only confined to the act of buying and selling. It also includes other activities 

which may be regarded as integral parts of the transaction of buying and selling, such as the 

transport of the merchandise,9 the interchange of commodities,10 fixation of price, hour, place, 

date and manner,11 forward contracts.12 The expression “trade” means lending, movements of 

goods,13 transaction linked with merchandise or flow of goods, the promotion of buying and 

selling, advance, borrowings, discounting bills and mercantile documents,14 banking15 and 

other forms of supply of funds.16 The word “trade” is capable of bearing a variety of meanings 

according to the context in which it is used. In its more restricted sense, it means the buying 

and selling of goods, but in a slightly wider sense, it includes the buying of and selling of land.17 

It is commonly used to denote operations of a commercial character by which the trader 

provides to customers for reward of some kind of goods or service.18 Money lending and 

financing constitute “trade”. Gambling, prize competition cannot be regarded as trade or 

commerce.19 “Trade” means any trade, business, industry, profession or occupation relating to 

production, supply, distribution, control of goods and includes the provision of any services.20 

For the purpose of Article 301 of the Constitution of India, the expression “trade” has been 

used synonymously with the word “business”. Trade or business would mean some real 

substantial and systematic or organized course of activity or conduct with a set purpose.21 In 

 
9   Merchandise means trade in goods or trade in visible items and does not include trade in services. 
10 Atiabari Tea Company v. State of Assam, AIR 1961 SC 232 (251). 
11 Manohar v. State, (1951) SCR 671. 
12 Duni Chand v. Bhuwalka, (1955)1 SCR 1971. 
13 INDIA CONSI. art. 366, cl. 12. 
 
15 The Banking Regulations Act, 1949, § 5(b), Act No. 10 of 1949 (India). 
16 Fatehchand Himmatlal v. State of Maharashtra, AIR 1977 SC 1825. 
17 8 DR. DURGA DAS BASU, COMMENTARY ON THE CONSTITUTION OF INDIA 9732 (LexisNexis Butterworths 
Wadhwa Nagpur, 2012) 
18 Id. 
19 State of Bombay v. RMD Chamerbaughwala, AIR 1957 SC 699. 
20 The Monopoly Restrictive Trade Practice Act, 1969, § 2(s), Act No. 54 of 1969. 
21 State of Bihar v. Harihar Prasad Debuka, AIR 1989 SC 1119. 
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construing trade of the country, a liberal and large construction should be made. Thus, what is 

essential for trade is that there must be some transfer of goods for a profitable purpose and 

activities relevant thereto.22 

The term “commerce” includes all forms of transportation such as by land, air or water. 

Broadly, it covers every species of movement of persons and things, whether for profit or not; 

every species of communication, every species of transmission of intelligence whether for 

commercial purpose or otherwise, every species of commercial negotiation which, as shown 

“by the established course of business”, will involve sooner or later an act of transportation of 

persons or things, or the flow of services or power across State line.23 Looking at the recent 

trends and technological adaptations the term “commerce” includes e-commerce within its 

ambit too. E-commerce includes retailing and wholesale business, online newspapers and other 

information services24 online gambling services,25 offshore and inland banking, stock trading 

or everything that traditional commerce can offer.26 

The term ‘intercourse’ means movement of goods from one place to another place.27 It 

means the movement of goods from one place to another. It includes both commercial and non-

commercial movements and dealings. It would include travel and all forms of dealing with 

others. However, it is argued that the freedom guaranteed in Article 301 does not reach out to 

intercourse in its broadest meaning. There are two reasons for this. First of all, the word 

“intercourse” is used in juxtaposition with the words ‘trade and commerce’ and hence this word 

here will mean “commercial-intercourse” and not purposeless motion. The second reason being 

that though Article 301 imposes a limitation on the power of Legislature and Parliament 

(provided to them under Article 245 and 246) but the word intercourse is not included as a 

subject of legislation under the Seventh Schedule (as the words trade and commerce have been) 

and so the word intercourse cannot be implied to have the widest of the meaning when used 

here.28 Thus, the words ‘trade, commerce and intercourse’ covers all kinds of activities which 

 
22 BAHARUL supra note 6 at pg. 28-30. 
23 M.P. supra note 3 at pg. 90. 
24 Pay-per-use schemes for online databases, subscription services, online healthcare services, are a few examples; 
KAMATH NANDAN, LAW RELATING TO COMPUTER INTERNET & E-COMMERCE 351 (Universal Law Publishing 
Company, Delhi, 2009). 
25 Id at pg. 351; Includes online casinos whose servers are located in tax havens or places where gambling is legal. 
26 BAHARUL supra note 6 at pg. 31. 
27 Dr., supra note 1 at 764. 
28BLOG I-PLEADERS, https://blog.ipleaders.in/freedom-trade-commerce-intercourse-articles-301-307-indian-
constitution/#Commerce 
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are likely to come under the nature of commerce be it sale or purchase of goods, transportation 

of goods, agreement to sale or purchase or other such transactions of equitable disposition.29 

2. ACTIVITIES WHICH ARE NOT TRADE 

Article 301 gives the freedom of trade, commerce, and intercourse but there are certain 

activities which may be covered under the ambit of the trade, commerce or intercourse 

activities but are not protected by the freedom guaranteed under Article 301 of the Indian 

Constitution.30 Article 301 of the Constitution of India provides freedom to those activities 

which fall under the categories of trade, commerce and intercourse. Any activities not regarded 

as trade, commerce and intercourse falls outside the purview of the freedom provided under 

Article 301.31 It is thus crucial to analyse for the purpose of the present study the activities 

which generally fall under the nature of trade, commerce and intercourse, but does not get 

protection under Article 301 of the Constitution of India. 

Chief Justice Das in the case of State of Bombay vs. R.M.D. Chamarbaugwala32 

observed that Article 301 looks at the matter from the point of view of the country’s trade and 

commerce as a whole, as distinct from the individual’s interest of the citizens and it relates to 

trade, commerce or intercourse both with or within the States.33 However, when it comes to 

give effect to such purpose it is obvious that the person who is engaged in such activities 

regarding which freedom is ensured will approach the Court against its infringement.  

In the case of Fatehchand vs. State of Maharashtra34, Chamarbaugwala approach was 

followed. In this case, Krishna Iyer observed that “every systematic, profit-oriented activity, 

however, sinister, suppressive or socially diabolic, cannot ipso facto, exalt itself into a trade” 

and treated money lending as extra commercium and held that35, 

“money lending may be ancillary to commercial activity and benignant in 

its effect, but money lending may also be ghastly when it facilitates a flow 

of trade but merely stagnates rural economy, stagnates the borrowing 

 
29 Dr., supra note 1 at 764. 
30BLOG I-PLEADERS, https://blog.ipleaders.in/freedom-trade-commerce-intercourse-articles-301-307-indian-
constitution/#:~:text=Activities%20which%20are%20not%20trade,-
Article%20301%20gives&text=The%20right%20under%20Article%2019,their%20right%20has%20been%20in
fringed. 
31 BAHARUL supra note 6 at pg. 35. 
32 State of Bombay vs. R.M.D. Chamarbaugwala, AIR 1957 SC 699. 
33 LEGAL SERVICES INDIA, http://www.legalservicesindia.com/article/148/Freedom-of-Trade-&-Commerce.html 
34 Fatehchand vs. State of Maharashtra, AIR 1977 SC 1825. 
35 LEGAL SERVICES INDIA, http://www.legalservicesindia.com/article/148/Freedom-of-Trade-&-Commerce.html 
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community and turns malignant in its repercussions. The former may 

surely be trade, but the latter is not trade”. 

However later on the ruling of H. Anraj vs. Govt. of Tamil Nadu36 is relevant where 

the Court goes against the approach of Chamarbaugwala case and held that the dealers in lottery 

tickets were considered as traders and the activity of selling lottery ticket could get protection 

of Article 301 and Article 304(a). Besides, one must also appreciate the fact that it is highly 

impractical to say that Article 301 cannot be said to be violated until and unless the total volume 

of the trade and commerce is affected. In this context, it is worth referring the observation of 

the Judicial Committee of Privy Council relating to Section 92 of the Australian Constitution 

as 301 is borrowed almost verbatim form Section 92 of the Australian Constitution. The 

Committee observed that Section 92 does not create any new juristic rights but it does give the 

citizens of State or Commonwealth as the case may be, the right to ignore and if necessary, to 

call on the judicial power to help him to resist, legislative or executive action which offends 

against Section 92.37 

Illegal activities, like lottery and gambling, can be an example. The bar on these illegal 

activities was upheld by the Supreme Court in the case of State of Bombay v. R.M.D. 

Chamarbaugwala38 (1957). In this case, it was held that all activities of criminal nature or 

those activities which are undesirable would not be given any protection under Article 301. 

Some examples of such activities can be clicking obscene pictures for money, trafficking of 

women and children, hiring goondas or terrorists, etc. Though the forms, methods, and 

procedures of trade may be applied these activities are extra-commercium (not subject to 

private ownership or acquisition), and thus are not covered under Article 301.39 

The same view is followed in Australia, where the Court40 has held that the lotteries 

business does not come within the description of trade, commerce and intercourse and the 

provisions of Section 92 of the Constitution of Australia cannot be invoked to prevent either 

the suppression or the restriction on gambling. It may be pointed out that Dr. Durga Das Basu41 

 
36 H. Anraj vs. Govt. of Tamil Nadu, AIR 1986 SC 63. 
37 LEGAL SERVICES INDIA, http://www.legalservicesindia.com/article/148/Freedom-of-Trade-&-Commerce.html 
38 State of Bombay v. R.M.D. Chamarbaugwala, 1957 AIR 699. 
39BLOG I-PLEADERS, https://blog.ipleaders.in/freedom-trade-commerce-intercourse-articles-301-307-indian-
constitution/#:~:text=Activities%20which%20are%20not%20trade,-
Article%20301%20gives&text=The%20right%20under%20Article%2019,their%20right%20has%20been%20in
fringed. 
40 Justice Evatt in the King v. Connare ; Ex parte Wawn. (1939) 61 CLR 596, 621; and Justice Dixon in the King 
v. Martin, (1940) 62 CLR 457, 461. 
41 Dr. supra note 17, at pg. 9737. 
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an Indian Jurist did not agree with such demarcation of activities. He pointed out that the State 

Legislatures has ample power to restrict such activities, hence it was not necessary to exclude 

such activity from the juristic concept of trade and commerce. It is submitted that this view is 

not correct. To include all activities which come under the term “extra-commercium”, in the 

word “commerce” in Article 301, would mean that not only lawful but also unlawful activities 

would get protection in Article 301.42  

While, the State Legislature wants to control such activities would have to wait for the 

President’s assent in Article 304(b).43 Thus, it seems correct to say that only those aspect of 

trade and commerce which are recognised by law as lawful will get protection in Article 301. 

A similar view is followed in case of business in liquor.44 On the other hand under the 

Constitution of America, the Courts have included such activities in the term “commerce”,45 

the Courts were concerned with problem of distribution of powers and not freedom of trade.46 

Thus, the word “trade” means “buying” or “selling” of goods while the term 

“commerce” includes all forms of transportation such as by land, air or water. The term 

“intercourse” means movement of good from one place to another place. Perhaps, the words 

“trade, commerce and intercourse” covers all kinds of activities which are likely to come under 

the nature of commerce.47 

3. IMPORTANCE OF TRADE, COMMERCE AND INTERCOURSE 

Free movement and exchange of goods throughout the territory of India was essential 

for the economic unity of the country which alone could sustain the progress of the country. 

Prior to the integration of India and the new Constitution there were in existence a large number 

of Indian States which in exercise of their sovereign powers, had created custom barriers 

between themselves and the rest of India, thus hindering at several points which constituted the 

boundaries of those Indian States, the free flow of commerce. Thus, the main objective of 

Article 301 was obviously to break down the barriers between the States and to create one unit 

with a view to encouraging the free flow of stream of trade and commerce throughout the 

territory of India.48 However, the concept of freedom of trade, commerce and intercourse is not 

 
42 BAHARUL supra note 6 at pg. 38. 
43 INDIA CONSTI., art. 304 cl. (b). 
44 Kochan Velayudhan v. State of Kerala, AIR 1961 Ker. 8, (P.B.) State of Bombay, v. Balsara, AIR 1951 SC 
318. From-Nusserwangi v. State of Bombay, AIR 1951 Bom. 210 (Full Bench). 
45 United States v. Simpson, (1920) 252 US (SC), 465. Chapman v. Ames. (1903) 188 US(SC), 321. 
46 J.N. PANDEY, THE CONSTITUTIONAL LAW OF INDIA 650 (Central Law Agency, Allahabad, 2009). 
47 Id. 
48 DR., id at 763. 



FREEDOM OF TRADE, COMMERCE AND INTERCOURSE: ROLE OF JUDICIARY 

 
25 |   CONSTITUTIONAL LAW 
 

limited to the constitutional provisions, it has been expanded in scope by numerous judicial 

pronouncements throughout the course of development of the country since independence. 

Therefore, its importance has increased with the changing time. It is thus crucial to synthesis 

the study of bare provisions related to trade, commerce and intercourse under the Constitution 

with the judicial developments. 

4. DEVELOPMENT OF FREEDOM OF TRADE IN INDIA BEFORE INDEPENDENCE 

The Indian federal structure was evolved from a colonial unitary state. Prior to the 

integration of India and the framing of the constitution, there were in existence a large number 

of Indian States which, in exercise of their sovereign power, had erected custom barriers 

between themselves and the rest of India, thus hindering at several points the free flow of trade. 

India had a thoroughly unitary constitution until the Government of India Act, 1935. The 

concept of freedom of trade developed with the decentralization of regulatory powers to the 

local bodies as discussed below.49 

a) GOVERNMENT OF INDIA ACT, 1919 

Experimentation in the direction towards federalism was already started under the 

Government of India Act, 1919, though the introduction of the system of Diarchy was not 

federal in the true sense as it did not provide for division of powers between the Centre and the 

States on the pattern of other federal countries like the United States or Canada. Further, it also 

did not include the Indian States at all and in British India also, the provinces were no more 

than administrative units and derived their power as a grant made by the Central Legislature to 

the provinces. 50 

Therefore, provincial government was assigned with subjects which were less 

important and of local nature such as local government, public health, police station, education 

etc. and the residuary power fell to the Centre. Moreover, the provincial enactments could 

become law only on receiving the assent of the Governor General.51 

b) REPORT OF THE INDIAN STATUTORY SIMON COMMISSION, 1930 

Thereafter in 1927, Simon Commission recommended for a federal form of government 

and was also against the taxes levied by the provinces on the free flow of trade and commerce. 

 
49  LEGAL SERVICES INDIA, http://www.legalservicesindia.com/article/148/Freedom-of-Trade-&-Commerce.html 
50 Id. 
51 Id. 
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Soon after the Commission’s Report; there were three Round Table Conferences which 

suggested that the federal structure is the only solution to the Indian Constitutional problem. In 

the third session of the Conference, the member agreed that the federal legislature was to be 

entrusted with the exclusive power over foreign trade and it could impose terminal taxes on 

goods and passengers carried by rail, water or air. The provincial legislature could legislate 

with respect to the control of production, supply distribution of commodities and trade and 

commerce within the province. 

c) WHITE PAPER, 1932 

In 1929, Lord Irwin declared that, after the task of the Simon Commission was finished, 

a Round Table Conference would be convened in London. After the publication of the Simon 

Commission report, there were three successive conferences. In the second session, the 

Conference pointed out that terminal taxes were no doubt an addition to provincial resources, 

but, if they were allowed, they would hamper economic unity. Hence, they suggested that it 

should be subject to Federal control.52 The Conference further suggested that the provinces 

should be debarred from levying internal customs and transit duties. States which joined the 

Federation should be encouraged to abolish such taxes gradually.53 

In the third session of the Conference, held from 17th November to 24th December, 

1932, the Conference finally agreed upon certain principles, which were incorporated in the 

White Paper. These proposals, provided a skeleton for the future Constitution of India. This 

document was an important development, for; it made a division of the trade and commerce 

power between the Federal Legislature and the Provincial Legislatures. Under Appendix VI, 

List I, the Federal Legislature was given exclusive power over foreign trade and the imposition 

and administration of terminal taxes on goods and passengers carried by rail, water or air while 

the provinces were given powers to make laws for the control of the production, supply and 

distribution of commodities, and to legislate in respect of trade and commerce within the 

province.54 

The White Paper did not contemplate a protection clause, but it made clear that a 

residual subject, not falling within the scope of any of the three lists, could be legislated by the 

Centre with the previous sanction of the Governor-General. The same, as the residual power 

 
52 Indian Round Table Conference, Second Session, (1932) pg. 41 & 43. 
53 Proposals for Indian Constitutional Reform, (1933) ¶ 115. 
54 BAHARUL supra note 6 at pg. 48. 
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was left with the Centre, the incorporation of a protection clause in the Constitution was left in 

the air.55 

d) REPORT OF JOINT SELECT COMMITTEE 

Finally, in April, 1933, a Joint Committee was appointed to examine the working basis 

of the new Indian Constitution. On the basis of the Joint Committee’s Report, the Government 

of India Act, 1935 was passed which introduced federal form of Government and recognizes 

three lists namely; federal list, provincial list and concurrent list and the residuary power was 

vested to the Governor-General.56 Further, it recommended that terminal taxes should be 

transferred to the Central List. The report gave the provinces under Item 37, List II, powers 

over the control of production, supply and distribution of commodities. Item 46 of List II gave 

the provinces for the first-time specific powers over “Trade and Commerce within the 

Province”, while Item 76 provided that any matter of merely local or private nature shall be 

within the provincial legislature’s powers.57  

The report did not suggest complete abolition of internal customs duties immediately, 

because according to it, this would create financial crises in the States. Though these customs 

duties were the most important source of the State’s income, their customs barriers were in 

principle inconsistent with the freedom of inter-change of a fully developed Federation. The 

Committee suggested that moderation in the use of them could be a condition of federation.58 

e) THE GOVERNMENT OF INDIA ACT, 1935 

In this Act, trade and commerce was given to provinces under Entry 27 of List II. But, 

none of the list provided for the power over inter-provincial trade and commerce and it could 

be regulated by the Governor-General under his residuary powers, vested under Section 104. 

Further, Section 297 of the 1935 Act imposed limitation on the legislative as well as the 

executive power of the provincial government in two ways:59 

i. It prohibited the provinces from imposing trade barriers on the entry and export of 

goods, and; 

 
55 Id. 
56 LEGAL SERVICES INDIA, http://www.legalservicesindia.com/article/148/Freedom-of-Trade-&-Commerce.html 
57 The Report of Joint Committee on Indian Constitutional Reform, (1934), Vol. 1, ¶ 156-157 
58 Seventh Schedule to the Government of India Act, 1935, downloaded from http://lawmin.nic.in/ 
legislative/textofcentralacts/GOI%20act%201935pdf, retrieved on 14-04-2022, time 7.45 p.m. 
59 LEGAL SERVICES INDIA, http://www.legalservicesindia.com/article/148/Freedom-of-Trade-&-Commerce.html 
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ii. It also prohibited them from levying taxes which discriminated between goods 

manufactured and produced in the province and goods not so manufactured and 

produced. 

Though the purpose of Section 297 was to achieve a free flow of trade within India, its 

application was limited to British Indian Provinces only. The Princely States could and did 

levy export and import duties at their custom frontiers. Another weak point in this Section was 

that 297(1)(a) had no application to laws made under any Entry in List II and List III other than 

Entry 27 or Entry 29 of List II. In Bhola Prasad vs. R60, a provincial law prohibiting the 

possession, sale, import, export of intoxicating liquor was challenged on the ground that it 

contravened Section 297. The Federal Court held that as the Provincial Legislature had 

exercised its power under Entry 31 of the Provincial List, Section 297 had no application. 

Hence, the Provincial Law was held to be valid.  

Thus Section 297 of the Act was not sufficient to meet the need to achieve economic 

unity throughout the territory of India and thus it was left to the framers of the Constitution of 

independent India to find out means for maintaining commercial unity in the country.61 

5. DEVELOPMENT OF FREEDOM OF TRADE IN INDIA AFTER INDEPENDENCE 

The British Parliament passed the Indian Independence Act, on July 18, 1947, which 

gave India an independent status. A Constituent Assembly was constituted, which was given 

the powers of the Central Legislature and also powers to draft a new Constitution. The 

Constituent Assembly conducted yearlong debates on the draft of constitution. 

In Constituent Assembly Debate, initially, trade and commerce were inserted under the 

fundamental right which was borrowed from Section 92 of the Australian Constitution. Later 

on, on the recommendations of the Committee headed by Alladi Krishnaswami Ayyar, several 

changes were made and after a long discussion, in a final report, the freedom of trade and 

commerce appeared under Part XIII of the Constitution, covering Article 301 to 307.62 

6. FREEDOM OF TRADE UNDER THE DRAFT CONSTITUTION OF INDIA, 1949 

Draft Article 274A (Article 301, Constitution of India 1950) was not included in the 

Draft Constitution 1948. The discussion on this Draft Article was held over on 15 June 1949 

and eventually discussed on 8 September 1949. The Drafting Committee Chairman proposed 

 
60 Bhola Prasad vs. R, (1942) F.C.R. 17. 
61 LEGAL SERVICES INDIA, http://www.legalservicesindia.com/article/148/Freedom-of-Trade-&-Commerce.html 
62 Id. 
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to add a new Part XA to the Constitution comprising Draft Article 274A. Draft Article 274A 

is the first among a series of Articles that discussed trade, commerce and intercourse within the 

territory of India. It provided that trade, commerce and intercourse throughout India would be 

free, subject to other provisions in Part XA.63 

The Drafting Committee Chairman introduced this new part to bring together various 

provisions on trade and commerce, that were scattered across the Draft Constitution, in one 

place. A Member proposed to amend Draft Article 274A to state that the freedom to engage in 

trade, commerce and intercourse throughout India should be subject to the provisions laid down 

in the Constitution instead of just Part XA. The Assembly rejected this amendment. Some 

Members were concerned that the right to conduct trade and commerce freely throughout India 

initially guaranteed under Draft Article 16 as a justiciable fundamental right was being diluted 

in Draft Article 274A - there were more restrictions. A few other Members supported the 

inclusion of Part XA to ensure that all provisions on trade and commerce were codified in one 

place. After substantial debate, Draft Article 274A was adopted on 8 September 1949.64 

7. CONSITUTENT ASSEMBLY’S VIEWS ON CHAPTER XIII OF THE CONSTITUTION 

The Honourable Dr. B. R. Ambedkar had moved the motion to add a new part in Part 

X of the Indian Constitution, 1948 which was worded as follows: 

"Part XA Trade, Commerce and Intercourse within the territory of India. 

274A. Freedom of trade, commerce and intercourse throughout the 

territory of India. Subject to the other provision of this Part. trade. 

commerce and intercourse throughout the territory of India shall be free. 

274B. Power of Parliament to impose restrictions on trade, commerce and 

intercourse by law. Parliament mail, by law enacted by virtue of powers 

conferred by this Constitution, impose such restrictions on the freedom of 

trade, commerce or inter course between one State and another or within 

any part of the territory of India as may be required in the public interest. 

274C. Restrictions of the legislative powers of the Union and of the states 

with regard to the trade and commerce. (1) Notwithstanding anything 

 
63CONSTITUTION OF INDIA, 
https://www.constitutionofindia.net/constitution_of_india/trade___commerce_and_intercourse_within_the_territ
ory_of_india/articles/Article%20301 
64Id.  
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contained in article 274B of this Constitution neither Parliament nor the 

Legislature of a State shall have power to make any law giving or 

authorising the giving of preference to one State over another or making 

any discrimination or authorising the making of any discrimination 

between one State and another by virtue of any entry relating to trade. or 

commerce in any of the Lists in the Seventh Schedule. 

(2) Nothing in clause (1) of this article shall prevent Parliament from 

making any law giving any preference or making any discrimination as 

aforesaid if it is declared by such law that it is necessary to do so for the 

purpose of dealing with a situation arising from scarcity of goods in any 

part of the territory of India. 

274D. Restrictions on trade, commerce and intercourse among State. 

Notwithstanding anything contained in article 274A or article 274C of this 

Constitution, the legislature of a State may, by law- 

(a) impose on goods which have been imported from other States any tax 

to which similar goods manufactured or produced in that State are 

subject, so, however, as not to discriminate between goods so imported 

and goods so manufactured or produced; and 

(b) impose such reasonable restrictions on the freedom of trade, 

commerce or intercourse with or within that State as may be required in 

the public interest Provided that no Bill or amendment for the purpose of 

clause (b) of this article shall be introduced or moved in the legislature of 

the State nor shall any Ordinance be promulgated for the purpose by the 

Governor or Ruler of the State without the Previous sanction of the 

President. 

274E. Appointment of authority to carry out the provisions of article 274A 

to 274D. Parliament may by law appoint such authority as it considers 

appropriate for carrying out the purposes of articles 274A, 274B, 274C 

and 274D of this Constitution, and confer on the authority so appointed 

such powers and such duties as it thinks necessary.' "65 

 
65INDIAN KANOON, https://indiankanoon.org/doc/1535856/ 
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Explaining the need of this amendment, Hon’ble Dr. B.R. Ambedkar added in his 

speech to the then President as follows: 

“Sir, all that I need do at this stage is to inform the House that originally 

the articles dealing with freedom of trade and commerce were scattered 

in different parts of the Draft Constitution. One article found its place in 

the list of Fundamental Rights, namely, article 16, which said that trade 

and commerce, subject to any law made by Parliament, shall be free 

throughout the territory of India. The other articles, namely, 243, 244 and 

245 were included in some other part of the Draft Constitution. it was 

found in the course of discussion that a large number of members of the 

House were not in a position to understand the implications of articles 

243, 244 and 245, because these articles were dissociated from article 16. 

In order, therefore, to give the House a complete picture of all the 

provisions. relating to freedom of trade and commerce the Drafting 

Committee felt that it was much better to assemble all these different 

articles scattered in the different parts of the Draft Constitution into one 

single part and to set them out seriatim, so that at one glance it would be 

possible to know what are the provisions with regard to the freedom of 

trade and commerce throughout India. I should also like, to say that 

according to the provisions contained in this part it is not the intention to 

make trade and commerce absolutely free, that is to say, deprive both 

Parliament as well as the States of any power to depart from the 

fundamental provision that trade and commerce shall be free throughout 

India. The freedom of trade and commerce has been made subject to 

certain limitations which may be imposed by Parliament or which may be 

imposed by. the Legislatures of various States, subject to the fact that--the 

limitation contained in the power of Parliament to invade the freedom of 

trade and commerce is confined to cases arising from scarcity of goods in 

any part of the territory of India and in the case of, the States it must be 

justified on the ground of public interest. The action of the States in 

invading the freedom of trade and commerce in the public interest is also 

made subject to a condition that any Bill affecting the freedom of trade 

and commerce shall have the previous sanction of the President; 
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otherwise, the State would not be in a position to undertake such 

legislation. Article 274-E is merely an article which would enable 

Parliament to establish an authority such as the Inter-State Commission 

as it exists in the United States. Without specifically mentioning any such 

authority it is thought desirable to leave the matter in a fluid state so as to 

leave Parliament freedom to establish any kind of authority that it may 

think fit.” 

After hearing to a day long debate including various suggestions from the members, 

most of which were not admitted by Mr. President, the motion was adopted by majority of 

members and the amendment was inserted in the then Constitution of India on 8th September, 

1949. 

8. NEED FOR ANALYZING JUDICIAL DEVELOPMENT OF THE CONCEPT 

Since the coming of the Constitution of India into force the provisions on trade and 

commerce have undergone a few amendments. The first of these amendments introduced, what 

is now sub-clause (ii) of Article 19(6) putting State monopoly of any trade beyond the reach of 

Article 19(1)(g).66 Subsequent to this amendment, in Saghir Ahmed v. State of Uttar Pradesh67 

the Supreme Court of India entertained some apprehension that State monopoly in any trade 

could perhaps be challenged under Article 301. Consequently, Article 305 was amended to 

exclude the laws contemplated under Article 19(6)(ii) from the operation of Article 301.68  

Before the expiry of the transitional life of five years of Article 369, matters included 

in that Article were, with minor variations,69 permanently put in the concurrent jurisdiction of 

the Union and the States by an amendment in Entry 33 of List III in 1954. On the reorganization 

of States in 1956,70 categorisation of the States into Parts A, B, C and D was abolished and the 

entire territory of India was classified into two- “The States” and “The Union Territories”. 

Consequently, Article 306 which was made to give benefit71 to Part B States became redundant 

and was repealed. Besides, in Article 304(a) the words “or the Union territories” were inserted 

after the words “other States”. Excepting these marginal amendments, the provisions on trade 

 
66 The Constitution (First Amendment) Act, 1951, § 3. 
67 Saghir Ahmed v. State of Uttar Pradesh, AIR 1954 SC 728, 742. 
68 The Constitution (Fourth Amendment) Act, 1955, § 4. 
69 For example, cotton and woolen textiles, coal iron, steel and mica which were included in Article 369 do not 
find place in entry 33 of List III. 
70 The Constitution (Third Amendment) Act, 1954, § 2. 
71 The Constitution (Seventh Amendment) Act, 1956; § 29. 
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and commerce have withstood the test of time without posing any serious difficulty though, in 

some areas particularly the application of Article 301 to tax laws, they are highly 

controversial.72 

 Apart from these amendments in the concept and scope of freedom of trade under the 

Indian Constitution it is also crucial to study the judicial developments collateral to these 

amendments and the landmark decisions which circumcise the concept of freedom of trade 

under the Indian Constitution so as to scale its scope while traversing varied doctrines and 

principles pertaining to it enunciated by the Court in its plethora of authorities since 

independence. 

9. CONCLUSION 

It is explicit from the foregoing discussion that the concept of “Trade” is an exchange 

of any article either by barter or for money or for service rendered. In other words, it is 

exchange between two parties, one who tenders the consideration and the other who return, for 

the consideration, goods, money, service or such other things, except gambling and other illegal 

activities viz. transportation any woman or girl for the purpose of prostitution or other immoral 

acts, the counterfeiting of notes is a crime against inter-State commerce. Free trade is a norm 

that conceives the trade in goods, services, labour, and capital among or within sovereign States 

as a flow, without government discrimination. 

It is explicit that the provision of freedom of trade exists in India from the establishment 

of the Indian federation, since, prior to it there was no scope for any provision of free trade in 

India. Although for the first time a full fledge federal structure was envisaged only under the 

Government of India Act, 1935, experimentation in that direction had already been started 

under the Government of India Act, 1919. 

It is explicit that the Simon Commission in its report, 1930, pointed out that it is 

desirable that there should be the greatest possible freedom of movement of goods in India. 

While the Simon Commission was in session the Indian States Committee, in its report pointed 

out that inter-State trade and commerce was the concern of the Central Legislature, while intra-

State trade and commerce was left to the States. The Committee also pointed out that, due to 

 
72 Permitted certain Part-B States (corresponding to Indian States) to impose restrictions in certain circumstances 
on trade and commerce. 



FREEDOM OF TRADE, COMMERCE AND INTERCOURSE: ROLE OF JUDICIARY 

 
34 |   CONSTITUTIONAL LAW 
 

various customs imposed by the States, no freedom of trade and commerce was possible and 

suggested for abolition of internal customs by the States themselves. 

It is explicit that the White Paper, 1932 made a division of legislative powers on trade 

and commerce between the Federal Legislature and Provincial Legislature. Federal Legislature 

was given exclusive power over foreign trade while Provincial Legislatures were given powers 

to make law in respect of trade and commerce within the province. It is seen that the report of 

the Joint Select Committee, 1933 gave the provinces powers over the control of production, 

supply and distribution of commodities and for the first-time specific powers over: “Trade and 

commerce” fall within the province. It is seen that for the first time in the constitutional history 

of India, a specific provision on freedom of trade got its place under Section 297 of Government 

of India Act, 1935 which imposed limitations on legislative powers of government on freedom 

of trade and prohibited discrimination in taxation on goods coming from other Provinces. It is 

seen that in the draft Constitution of India 1948, freedom of trade, commerce and intercourse 

was placed in Article 16, but on 8th September, 1949, draft Article 16 was put in a new Chapter, 

viz. XA consisting Articles 274A to 274D. When the final draft came before the Constituent 

Assembly the draft provisions of Part XA were reshaped and finally put in Part XIII consisting 

of Articles 301-307, without any change in the scheme. 

It is explicit that the framers of the Constitution, since the inception of the subject of 

trade and commerce, has given great importance and dealt with the subject, with great concern. 

On the other hand, the process was not very coherent, consistent or smooth. Building on the 

foundations of Section 297 of the Government of India Act, 1935 the framers of the 

Constitution, were concerned for the minimization of State’s and corresponding maximization 

of the Union’s control over trade and commerce throughout the territory of India. This concern 

of the framers of the Constitution has been met with great debates and repulsions, in the course 

of its development, since the commencement of the Constitution. The provision of Article 301 

of the Constitution of India is discussed in the next chapter to get a clear picture of freedom of 

trade, commerce and intercourse in Indian Constitutional context. 
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CHAPTER – III 

CONSTITUTIONAL SAFEGUARDS TO FREEDOM OF TRADE, COMMERCE AND 

INTERCOURSE 

 

1. INTRODUCTION 

A single, national, integrated, domestic market is necessary to make the Indian 

economy efficient and competitive. Free flow of trade and commerce within and across inter-

State borders is an important pre-requisite for ensuring economic unity, stability and prosperity 

of a country. The need for economic unity per se prompted the need for inclusion of provisions 

safeguarding freedom of trade, commerce and intercourse. 

In the present chapter, an attempt has been made to discuss in detail, the nature scope 

and extend of freedom of trade provided under Article 301 of the Constitution of India and 

judicial interpretation to the same. A comparative enquiry is made into the question how 

successfully free trade provisions of the Constitution of India works, in practice. 

2. EXPRESS PROVISIONS UNDER INDIAN CONSTITUTION 

Freedom of “trade, commerce and intercourse throughout the territory of India”, subject 

to the other provisions of Part XIII,73 is assured and declared by Article 301 of the Constitution 

of India. The object of this freedom is to disallow barriers between the States and within the 

boundaries of States and make India a single unit with a view to creating an environment, 

conducive to trade and commerce. Economic unity is essential for the stability and progress of 

the country. Regional aspirations and apprehensions may persuade the State Legislatures to 

adopt measures solely intended to benefit local interests, the combined effect of which may be 

disastrous to the national economy and when it so happens, the States will also suffer because 

they are part of the whole.74 

Explaining the purpose of enacting Article 301 of the Constitution of India the Supreme 

Court has observed: 

“The provision contained in Article 301 guaranteeing the freedom of 

trade, commerce and intercourse is not a declaration of a mere platitude, 

 
73 INDIA CONSTI. art. 301 cl. 1. 
74 BRIJ KISHORE SHARMA, INTRODUCTION TO THE CONSTITUTION OF INDIA 313 (PHI Learning Private Limited, 
New Delhi, 2011). 
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or the expression of a pious hope of a declaratory character; it is not also 

a mere statement of a directive principle of a state policy, it embodies and 

enshrines a principle of paramount importance that the economic unity of 

the country will provide the main sustaining force for the stability and 

progress of the political and cultural unity of the country.”75 

a) FREEDOM OF TRADE, COMMERCE AND INTERCOURSE 

Article 301 of the Constitution of India declares that trade, commerce and intercourse 

throughout the territory of India shall be free. Article 301 of the Indian Constitution is modelled 

on Section 92 of the Australian Constitution which, inter alia, states that76; 

“……..trade and commerce and intercourse among the States whether by 

means of internal carriage or ocean navigation, shall be absolutely free.” 

In its historical context this section was intended to abolish State custom barriers. But 

as a result of Judicial decisions, it applies to both commonwealth as well as States. This was 

recognized in the decision of James v. Commonwealth Australia77, in which a Commonwealth 

statute requiring a license for inter-state shipments of dried fruits was declared unconstitutional 

by the Privy Council.78 But the freedom in India is wider than that in Australia under Section 

92. While Section 92 refers to inter-state trade only, Article 301 includes both freedom of inter-

state trade as well as intra-state trade which refers to trade and commerce within the territory 

of the State. That it imposes a restriction on the legislative power of both Parliament and the 

State Legislature. The Presence of words “absolutely free” in the Australian Constitution 

presented many difficulties in the Country. Trade and commerce could not be regulated by the 

Centre. The restriction was to be spelled out by the Court.79 

 The Article 301 secures freedom of trade against the State action, legislative as well as 

executive and it is a limitation on the exercise of legislative and executive powers by the State 

and that a Court may enforce it, if violated. The more important point for determination is the 

extent of the limitation and when it is violated. This requires an analysis and interpretation of 

the words of Article 301.80 

 
75 Atiabari Tea Company v. State of Assam, AIR 1961, SC 232 at 247. 
76 Dr., supra note 1 at 763. 
77 James v. Commonweath of Australia, (1936) AC 578. 
78 Dr., supra note 1 at 763. 
79 Id at 763. 
80 BAHARUL supra note 6 at 78 - 79. 
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 The opening words of Article 301 “Subject to the other provisions of this Part” suggest 

that trade, commerce and intercourse throughout the territory of India are not absolutely free 

but are subject to other provisions of Part XIII provided in Article 302 to 307.81 

 The legislative power conferred on Parliament as well as State Legislature under 

Articles 245 and 246 could be exercised so as to interfere with trade, commerce and intercourse. 

The inclusion of free trade clause in Article 301, prevents them from doing so. It imposes a 

general limitation on the legislative powers found in the Seventh Schedule of the Constitution. 

This limitation is not an absolute limitation. The opening words “subject to the other provisions 

of this part” show that the limitation imposed on the legislative power by Article 301 is further 

qualified by other provisions of Part XIII. This phrase has also been used in Article 245 and 

Article 246(3) of the Constitution of India. The opening words of Article 245 “subject to the 

provisions of this Constitution”, suggest that the legislative powers of the Union and the State 

should be read subject to limitations provided anywhere in the Constitution. In the same way, 

the opening words of Article 301 suggests that the limitation imposed on the legislative powers 

of the Union and the State should be read subject to the clarification provided in other 

provisions of Part XIII.82 

In India, the constitution itself lays down restrictions on Article 301. The restrictions 

are contained in Articles 302 to 305. This is necessary because no freedom is “absolute” and 

even in Australia the freedom is not ‘absolute’ but ‘regulated’ and ‘relative’.83 Article 301 

applies not only to inter-state trade but also to the intra-state trade, commerce and intercourse. 

Thus, Article 301 will be violated where restrictions are imposed at the frontier of the State on 

any stage prior or subsequent. The freedom guaranteed by Article 301 is freedom from all 

restrictions, except those which are provided for in the other provisions of Part XIII of the 

Indian Constitution. The freedom guaranteed by Article 301 in its widest terms, applies to all 

forms of trade, commerce and intercourse. It is subject only to the restrictions specified in 

Article 302 to 305 of the Indian Constitution. These provisions clearly show that the guarantee 

under Article 301 cannot be taken away by an executive action.84 Restrictions from which the 

 
81 Id at 79. 
82 Id at 79. 
83 Id at 764. 
84  District Collector, Hyderabad v. Ibrahim & Co., AIR 1970 SC 1255. 
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freedom is guaranteed should be such restrictions as directly and immediately restrict the free 

flow of movement of trade and not “incidental” or “indirect” restriction.85 

It is also to be noted that Article 19(1)(g) also guarantees to citizens the right to practise 

any profession or carry on any trade, business etc. But while Article 19(1)(g) confers a 

fundamental right to the citizens of India to carry on trade, business etc. Article 301 confers 

only a statutory right. The right under Article 19(1)(g) can only be enforced by citizens of India, 

the right under Article 301 can be claimed by any person, be it natural person or artificial 

person.86 

b) DEVELOPMENT OF CONSTITUTIONAL PROVISIONS UNDER CHAPTER XIII 

The express provisions under Part XIII of the Constitution have undergone several 

reforms since independence with the pronouncement of numerous landmark judgements of the 

Supreme Court which helped in ascertaining the contours of the concept of freedom of trade. 

In past decades, the Apex Court has realised that the word “free” in Article 301 does 

not mean freedom from laws or regulations. There is clear distinction between laws interfering 

with freedom to carry out the activities constituting trade and law imposing rules of proper 

conduct or other restraints regulations. The word ‘regulation’ has no fixed connotation. Its 

meaning differs according to the nature of the thing which it is applied.87 

A purely regulatory or compensatory law88 cannot be regarded as violative of the 

freedom of trade and commerce. Such laws are intended merely to regulate trade and 

commerce. These laws do not tend to restrict but to facilitate the freedom of trade. Thus, such 

measures as traffic regulations, licensing of vehicles, charging for the maintenance of roads, 

marketing and health regulations, price control, economic and social planning, prescribing 

minimum wages are purely regulatory measures.89 

Similarly, a law which levies a tax or toll for the use of a road or bridge is not a barrier 

or burden on trade but in reality, it helps in the free-flow of trade by enabling the provision of 

more convenient and less expensive transportation route. Such compensatory taxes are no 

hinderance to any such freedom of trade so long “as they are within reasonable limits”; or “if 

 
85 Automobile Transport Ltd. V. State of Rajasthan, AIR 1962 SC 1406. 
86 Dr., supra note 1 at 764. 
87 Id at 764. 
88 G.K. Krishnan v. State of T.N., AIR 1975 SC 583. 
89 Dr., supra note 1 at 764. 
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the amount of such taxes is unduly high” it certainly would hamper trade.90 In this connection 

the Court has pointed out that the distinction between ‘freedom’ in Article 301 and ‘restriction’ 

under Article 302 and 304 must be kept in mind – in reality, the factor which facilitates trade 

cannot be a restriction while that which actually hampers it will be a termed as restriction.91 

In Atiabari Tea Co. v. State of Assam92, the validity of the Assam Taxation (on Goods 

Carried by Roads or Inland Waterways) Act, 1954 was challenged on the ground that it violated 

Article 301 of the Constitution and was not saved by Article 304(b). The petitioner carried on 

the business of growing tea and exporting it to Calcutta via Assam. While passing through 

Assam the tea was liable to tax under the aforesaid Act. The Supreme Court held that the 

impugned law was undoubtedly levied a tax directly and immediately on the movement of 

goods and therefore came within the purview of Article 301. The Act was, therefore, held void. 

The Court said that the taxes may and do amount to restrictions if they directly and immediately 

restrict trade. In the instant case, the tax undoubtedly affected the free flow of trade. Imposition 

of duty or tax to every one would not per se amount to infringement of Article 301. Only such 

taxes or restrictions which directly or indirectly restrict or hamper the flow of trade, but every 

imposition of tax does not do so. Every case must be judged on its own facts and in its own 

setting of times and circumstances.93 

Such taxes could only be levied if the requirements of Article 304(b) are satisfied, 

which means that the previous sanction of the President shall be sought by the State before 

enactment of such Statute. This is a safeguard to ensure that the economic unity of the Country 

is not disrupted by the State Legislature. In the present case, the requirements of Article 304(b) 

had not been complied with. The Court said that the freedom guaranteed under Article 301 

would become the illusory in the movement, transport or the carrying of goods was allowed to 

be impeded, obstructed or hampered by taxation without satisfying the requirements of Article 

302 to 304.94 

In State of Mysore v. Sanjeeviah95, the Government made a rule under the Mysore 

Forests Act, 1900, banning movement of forest produce between sunset and sunrise. The 

 
90 Id. 
91 Automobile Transport Ltd. V. State of Rajasthan, AIR 1962 SC 1406. 
92 Atiabari Tea Co. v. State of Assam, AIR 1961 SC 232. 
93 State of Kerela v. Very Rev. Mother Provincial, AIR 1970 SC 2079; Dr., supra note 1 at 765. 
94 Dr., supra note 1 at 765. 
95 State of Mysore v. Sanjeeviah, AIR 1967 SC 1189. 
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Supreme Court held the rule void as it was not a ‘regulatory’ but ‘restrictive’ measure which 

infringed the right guaranteed under Article 301 of the Indian Constitution.96 

In Automobile Transport Ltd. v. State of Rajasthan97, the appellant challenged the 

validity of the Rajasthan Motor Vehicles Taxation Act, 1951, inter alia, as violating Article 

301. The State Government imposed a tax on all motor vehicles used and kept within the State 

of Rajasthan. The Court held the tax valid as they were only ‘regulatory’ measures imposing 

compensatory taxes – for facilitating trade, commerce, and intercourse. The direct and 

immediate effect – test laid down in Atiabari’s case (supra) was affirmed by the Court with a 

clarification that regulatory measures imposing compensatory tax do not come within the 

purview of the restrictions contemplated in Article 301 and therefore such measures need not 

comply with the requirements of the provisions under Article 304(b). The effect of the majority 

decision taken by the Court in this case is that a compensatory tax is not a restriction upon the 

movement part of trade and commerce.98 

The majority judgement in the Atiabari Tea Case (supra) read with a majority judgement 

in the Automobile’s case lead to the following principles with regard to Article 301:99 

i. Article 301 assures freedom of inter-state as well as intra-state trade, commerce and 

intercourse. 

ii. Trade, commerce and intercourse have the widest connotation and take in movement of 

goods and persons. 

iii. The freedom is not only from laws enacted in the exercise of the powers conferred by 

the legislative entries relating to trade and commerce, production, supply and 

distribution of goods, but also to all laws including tax laws. 

iv. Only those laws whose direct and immediate effect to inhibit or restrict freedom of trade 

or commerce will come with the mischief of Article 301. 

v. Laws which are merely regulatory or which impose purely compensatory taxes, and 

hence intended to facilitate freedom of trade, are outside the scope of Article 301. 

In the case of G.K. Krishna v. State of Tamil Nadu100 the petitioner challenged the 

validity of a government notification under the Madras Motor Vehicle Taxation Act, 1931, 

 
96 Dr., supra note 1 at 765. 
97 Automobile Transport Ltd. v. State of Rajasthan, AIR 1962 SC 1406. 
98 Dr., supra note 1 at 765. 
99 Dr., supra note 1 at 765 – 766. 
100 G.K. Krishna v. State of Tamil Nadu, AIR 1975 SC 583. 



FREEDOM OF TRADE, COMMERCE AND INTERCOURSE: ROLE OF JUDICIARY 

 
41 |   CONSTITUTIONAL LAW 
 

enhancing motor vehicles tax on omnibuses from Rs. 30 per seat to Rs. 100 per seat per quarter 

on the ground inter alia that the tax imposes restriction on the freedom guaranteed under Article 

301. He claimed that the tax imposed was neither compensatory nor regulatory in character and 

therefore it was a restriction on the freedom of trade, commerce in character and in the 

notification was not a law passed with the previous sanction of the President, it would not be 

saved by Article 304(b). On behalf of the Government, it was claimed that this measure was 

taken by with a view to avoid unhealthy competition between omnibuses and regular stage-

carriage buses and to put down the misuse of omnibuses. The Supreme Court held – The tax 

on contract carriages imposed by the Government notification was compensatory in nature and 

was not, therefore violative to the freedom guaranteed in Article 301. The Court said that 

regulations like rules of traffic facilitate freedom of trade and commerce, whereas restrictions 

impede the freedom. The collection of toll or tax for the use of roads, bridges or aerodromes 

etc. do not operate as barriers or hinderance of trade. 101 

For a tax to become a prohibited tax, it has, to be a direct tax, the effect of which is to 

hinder the movement part of the trade. If the tax is compensatory or regulatory, it cannot operate 

as a restriction on the freedom of trade and commerce. The Petitioners submitted that the 

impugned tax was not a compensatory tax as it included the cost of construction of new roads 

also. He argued that it was only for the use of the road in existence that the vehicle tax could 

be levied. The Court held that a compensatory tax is based on the nature and extent of the use 

made of the roads, for example a mileage or non-mileage charge or the like, and if the proceeds 

are devoted to the repair, upkeep, maintenance and depreciation of the relevant roads and the 

collection of the exaction involves no substantial interference with the movement. The very 

idea of a compensatory tax is service more or less commensurate with the tax levied. No citizen 

has a right to engage in trade or business without paying for the special service he receives 

from the state, that is part of the cost of carrying on the business. The motor vehicles require, 

for their safe, efficient and economical use, roads of considerable width, hardness and 

durability; the maintenance of such roads will cost the Government money. The users of public 

motor vehicle stand in a special and direct relation to such roads, and derive a special and direct 

benefit from them, and therefore it does not seem unreasonable that they should be called upon 

to make a special contribution to their maintenance over and above their general contributions 

as tax payers of the State. The enhanced tax was therefore declared valid.102 

 
101 Dr., supra note 1 at 766. 
102 Dr., supra note 1 at 766. 
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In Indian Cement v. State of A.P.103 the petitioners challenged the validity of the 

Notifications issued by the State of Andhra Pradesh and Karnataka under Section 8(5) of the 

Central Sales Tax Act, 1956, reducing the rate of Tax on sale of cement by local cement 

manufacturers to manufacturers of cement products in the State as violative of Part III of the 

Constitution. The benefit of reduced rate of tax was not available to the manufacturers of 

cement of the other states having their sales officer in the State of A.P. The Supreme Court 

held that the impugned notifications of the Andhra Pradesh and the Karnataka Government 

were violative of Part III of the Constitution and liable to be quashed. The State Government 

had failed to show how the reduction on the rate of sale under the State Sale Tax Act was 

beneficial to the State revenue. The preference to local manufacturers given by the notification 

is what the provisions of Part -III do not permit. Similarly, the difference in rate of inter-state 

sales tax made by the notification issued under Section 8(5) of the Central Sale Tax Act affected 

the free trade and commerce and created local preference which was violative of Part III. The 

reasonable restrictions contemplated in Part III must be backed by law and not by executive 

action provided the same are within limitations prescribed under the scheme of Part III.104 

In State of Bihar v. Harihar Prasad Debuka105, the respondent challenged the Bihar 

Government notification requiring a person transporting goods through the State of Bihar on 

goods carrier or vessel to carry permits in the prescribed forms violated of Article 301 and 304 

of the Constitution. The respondent purchased 165 bags of mustard from the State of Rajasthan 

and was transporting the same to Jamshedpur in the State of Bihar by a truck, the Court held 

that the Notification was regulatory measure and hence constitutional. It did not impede or 

restrict inter-state trade and hence was not violative of Article 301 and 304 of the Constitution. 

It did not prohibit transportation of goods. The requirement of permit was intended to prevent 

evasion and to facilitate assessment of sales tax. The permit would enable the carrier to cross 

the state borders by producing if and when needed and thus would promote rather impute inter-

state trade.106 

In Video Electronics Pvt. Ltd. v. State of Punjab107 it was held that the Notification 

issued by the State of Uttar Pradesh under the U.P. Sales Tax Act, 1948 and the Central Sales 

Tax Act, 1956, exempting new units of manufacturers in respect of various goods for different 

 
103 Indian Cement v. State of A.P., (1988) 1 SCC 743. 
104 Dr., supra note 1 at 767. 
105 State of Bihar v. Harihar Prasad Debuka, (1989) 2 SCC 192. 
106 Dr., supra note 1 at 767. 
107 Video Electronics Pvt. Ltd. v. State of Punjab, AIR 1990 SC 820. 
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periods ranging from 3 to 7 years from payment of sales tax was not violative of Article 301 

of the Constitution. The Petitioners had contended that the manufacturers of other states selling 

the same goods in the State of U.P. were liable to pay sales tax and therefore imposition of 

sales tax was discriminatory and violative of Article 301. The exemption based on natural and 

business factors, that is, to provide incentive to manufacturer of local goods. The challenge on 

the basis of Article 304 was also negatived. Article 304 is an exception to Article 301. The 

need for taking resort to exception will arise only if the impugned tax is hit by Article 301 and 

303.108 

In State of Tamil Nadu v. M/s. Sanjeeth Trading Company109, the validity of clause 3 

of Tamil Nadu (Movement Control) Order, 1982 was challenged as violative of Article 301. 

By notification timber was declared to be an essential article and a total ban was imposed on 

its movement from the State of Tamil Nadu to any place outside the State. It was held that it 

was a regulatory measure for ensuring the availability of timber to a common man at a 

reasonable price, authorized under Article 301 and 304(b).110 

In the case of M/s B.R. Enterprises v. State of U.P.111 the petitioners had challenged 

the validity of the Lotteries (Regulation) Act, 1998 passed by the Parliament. The State of Uttar 

Pradesh had passed an order banning lotteries of other states by virtue of power entrusted under 

Section 5 of the impugned Act. They contended that Section 5 of the Act and the U.P. Order 

was violative of Article 301, 302, and 303 of the Constitution and hence invalid. The Supreme 

Court held that lotteries contain an element of chance and cannot, therefore, be trade and 

commerce as contemplated by Article 301 of the Constitution. This element of chance makes 

lottery a gamble. Lottery which is a res-extra-commercium does not become commercial 

merely by putting on a cloak of State authority. Sale of lottery tickets organized even by the 

State cannot be considered “trade and commerce” as understood at common parlance or trade 

and commerce as used under Article 301. Hence, the Act is not violative of Articles 301 and 

302 of the Constitution and is valid.112 

 Article 301 of the Constitution of India nowhere says what measures would come 

within its scope. The question arises whether fiscal and non-fiscal measures come within the 

purview of the said Article. Fiscal measures are those which are passed, in exercise of taxation 

 
108 Dr., supra note 1 at 767. 
109 State of Tamil Nadu v. M/s. Sanjeeth Trading Co., AIR 1993 SC 237. 
110 Dr., supra note 1 at 767. 
111 M/s B.R. Enterprises v. State of U.P., AIR 1999 SC 1867. 
112 Dr., supra note 1 at 767. 
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power, such as, taxes on the entry of goods, taxes on goods and passengers, while non-fiscal 

measures include those which impinge on the free flow of trade, like licensing laws, laws 

regarding commodity control, which have a direct effect on the free flow of trade.113 

 The Supreme Court in State of Bombay v. United Motors (India) Ltd.114 where the 

Bombay Sales Tax Act, 1952, was successfully challenged as ultra vires, pointed out that the 

principle of freedom of inter-State trade and commerce declared in Article 301 is expressly 

subordinated to the State power of taxing goods from sister States, provided that no 

discrimination is made in favour of similar goods of local origin.115 However the High Courts 

of Rajasthan116 and Bombay took the view that taxation might violate the freedom of trade and 

commerce. In State of Bombay v. R.M.D. Chamarbaugwala117, the State of Bombay levied a 

tax on entries for prize competitions, and it was challenged on the grounds that it violated the 

freedom guaranteed in Article 301. It was contended that Article 301 dealt with restrictions 

other than taxation, and that taxation did not fall within the ambit of Article 301 at all.118 

3. FUNDAMENTAL RIGHT UNDER ARTICLE 19(1)(G) 

Fundamental rights are the charter of rights contained in the Constitution of India, it 

guarantees civil liberties so that all the citizens can lead their lives in peace and harmony. 

Articles 19 to 22 of the Indian constitution deal with the different facets of fundamental rights, 

these four articles form a charter of personal liberties that provide the backbone to the chapter 

on fundamental rights.119 Inter alia, Article 19 of the Indian Constitution protects several forms 

of freedoms. It is embedded in the constitution as follows: 

“19. Protection of certain rights regarding freedom of speech etc 

(1) All citizens shall have the right 

(a) to freedom of speech and expression; 

(b) to assemble peaceably and without arms; 

(c) to form associations or unions; 

 
113 BAHARUL supra note 6 at 93. 
114 State of Bombay v. United Motors (India) Ltd., AIR 1953 SC 252. 
115 Id at p. 257. 
116 Automobile Transport (Rajasthan,) Ltd. v. State of Rajasthan, AIR 1958 Raj. 114 (P.B); Surajmal v. State of 
Rajasthan, AIR 1954 Raj. 260 DB. 
117 State of Bombay v. R.M.D. Chamarbaugwala, AIR 1956 Bom. I. (DB) p.14. 
118 BAHARUL supra note 6 at 93 – 94. 
119 https://www.lawcolumn.in/reasonable-restrictions-to-the-right-to-freedom-under-article-19/ 
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(d) to move freely throughout the territory of India; 

(e) to reside and settle in any part of the territory of India; and 

(f) omitted 

(g) to practise any profession, or to carry on any occupation, trade or 

business 

(2) Nothing in sub clause (a) of clause ( 1 ) shall affect the operation of 

any existing law, or prevent the State from making any law, in so far as 

such law imposes reasonable restrictions on the exercise of the right 

conferred by the said sub clause in the interests of the sovereignty and 

integrity of India, the security of the State, friendly relations with foreign 

States, public order, decency or morality or in relation to contempt of 

court, defamation or incitement to an offence. 

*** 

(6) Nothing in sub clause (g) of the said clause shall affect the operation 

of any existing law in so far as it imposes, or prevent the State from making 

any law imposing, in the interests of the general public, reasonable 

restrictions on the exercise of the right conferred by the said sub clause, 

and, in particular, nothing in the said sub clause shall affect the operation 

of any existing law in so far as it relates to, or prevent the State from 

making any law relating to, 

(i) the professional or technical qualifications necessary for practicing 

any profession or carrying on any occupation, trade or business, or 

(ii) the carrying on by the State, or by a corporation owned or controlled 

by the State, of any trade, business, industry or service, whether to the 

exclusion, complete or partial, of citizens or otherwise.” 

Article 19 of the Constitution confers certain basic rights for every citizen of India. The 

rights enshrined under the aforesaid provision are as follows: 

i. Freedom of speech and expression. 

ii. Right to assemble peacefully without arms. 

iii. Right to form associations or unions. 
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iv. Freedom to move freely throughout the territory of India 

v. Right to reside and settle in any part of the territory of India 

vi. Right of every citizen to practice any profession or to carry on any occupation, trade, 

or business. 

Freedom of speech and expression is the bulwark of democratic government. This 

freedom is essential for the proper functioning of the democratic process. The freedom of 

speech and expression is regarded as the first condition of liberty. It occupies a preferred 

position in the hierarchy of liberties giving succor and protection to all other liberties. It has 

been truly said that it is the mother of all other liberties.120 

 In a democracy, freedom of speech and expression open up channels of free discussion 

of issues. Freedom of speech plays a crucial role in the formation of public opinion on social, 

political and economic matters. Freedom of speech and expression, just as equality clause and 

the guarantee of life and liberty have been very broadly construed by the Supreme Court right 

from the 1950s. It has been variously described as a “basic human right”, “a natural right” and 

the like. The freedom of speech and expression includes liberty to propagate not one’s views 

only.  It also includes the right to propagate or publish the views of other people,121 otherwise 

this freedom would not include the freedom of the press. 

 Among other fundamental freedoms that Article 19 safeguard, clause (1)(g) of Article 

19 of the Constitution of India provides Right to practice any profession or to carry on any 

occupation, trade or business to all citizens subject to Art. 19 (6) which enumerates the nature 

of restriction that can be imposed by the state upon the above right of the citizens. Sub clause 

(g) of Article 19 (1) confers a general and vast right available to all persons to do any particular 

type of business of their choice. But this does not confer the right to do anything consider illegal 

in eyes of law or to hold a particular job or to occupy a particular post of the choice of any 

particular person. Further Art 19(1) (g) does not mean that conditions be created by the state 

or any statutory body to make any trade lucrative or to procure customers to the 

business/businessman. Moreover, a citizen whose occupation of a place is unlawful cannot 

claim fundamental right to carry on business in such place since the fundamental rights cannot 

be availed in the justification of an unlawful act or in preventing a statutory authority from 

lawfully discharging its statutory functions. Keeping in view of controlled and planned 

 
120 M. P. JAIN, INDIAN CONSTITUTIONAL LAW 1078 (Lexis Nexis Butterworths Wadhwa, 2012). 
121 Srinivas v. State of Madras, AIR 1931 Mad 70. 
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economy the Supreme Court in a series of cases upheld the socially controlled legislation in 

the light of directive principles and the activities of the private enterprises have been restricted 

to a great extent. 122 

One of the landmark cases in this regard has been the case of P.A. Inamdar v. State of 

Mahrashtra123 where it has been held that the right to establish educational institutions, for 

charity or for profit, being an occupation is guaranteed under the Constitution to all citizens 

under Article 19(1)(g) and to minorities under Article 30. ‘Education’ even though is an 

occupation but it cannot be equated with trade or business. In short, education is national wealth 

essential for nation’s wealth and prosperity. This case upheld the spirit of Article 19(1)(g).124 

However, the rights guaranteed under the Article 19 including the right to freedom of 

trade, commerce and intercourse is not absolute. Article 19 also provides for certain restrictions 

and authorizes the state to impose reasonable restrictions on the said rights to ensure the larger 

interest of the society in general. Under Article 19(6), the state is not prevented from making a 

law imposing reasonable restrictions on the exercise of the fundamental right in the interest of 

the general public. A law relating to professional or technical qualifications is necessary for 

practicing a profession. A law laying down professional qualification will be protected under 

Article 19(6). Under article 19(6)(ii) nothing contained in Sub-clause(g) of Clause (1) of 

Article 19 shall affect carrying on by the State any trade, business, industry or service, whether 

to the exclusion, complete or partial of citizens or otherwise if it is not in the interest of general 

public. Article 19 (6) (ii) will have no application if the State is not carrying on any trade.125 

 The restrictions on the rights under Article 19(1) can only be imposed through a 

legislation and not any executive or departmental instructions. The clause “reasonable 

restrictions” in Article 19(6) means the restrictions imposed on a person in the enjoyment of 

his right should not be arbitrary or of an excessive nature, beyond what is required in the interest 

of public.126 The word “reasonable” implies intelligent care and deliberation which reason 

dictates. A law which arbitrarily or excessively invades the right of a person cannot be said to 

be reasonable unless it strikes equilibrium between the rights guaranteed under the Article 19 

(1) and the social restriction so imposed under clause (6).127 The requirement that a restriction 

 
122 MCHRDI, http://www.mcrhrdi.gov.in/91fc/coursematerial/pcci/Part3.pdf 
123 P.A. Inamdar v. State of Maharashtra, AIR 2005 SC 3226. 
124 DR. supra note 1 at p. 252. 
125 http://www.mcrhrdi.gov.in/91fc/coursematerial/pcci/Part3.pdf 
126 DR. supra note 1 at p. 209. 
127 Chintamani Rao v. State of M.P., AIR 1951 SC 118. 
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should be reasonable means that it is for the courts to determine whether any restriction is 

reasonable or not. If the courts are of the opinion that a particular restriction is devoid of 

reasonability then it may declare it to be void by the virtue of Article 13 of the Indian 

Constitution. However, there is no definitive doctrine or absolute test to ascertain the 

reasonableness of a restriction.128 

It is explicit from the above description that Article 19(1)(g), 19(6) and 301 to 307 are closely 

interconnected and coextensive in nature leaving aside the issue of enforceability of chapter 

XIII. Inter-relation between Article 301 and Article 19(1)(g) can be explained as follows:129 

i. Article 301 under Part XIII empowers the free flow of the stream of trade throughout 

the country whereas Article 19(1)(g) under Part III provides the freedom to practice any 

occupation, trade or business in the interest of the general public. The right under 

Article 301 is constitutional and can be claimed by anyone. The right under Article 

19(1)(g) is fundamental and can be claimed only by citizens. Thus, this aspect of 

limitation of Article 19 is dealt with under Article 301 which gives the right to both 

citizens and non-citizens to move the court if their right has been infringed.130 

ii. Article 19(1)(g) contains restrictions to the freedom of carrying an occupation or trade 

while Article 301 is accompanied by Article 302-307 which lay down the restrictions 

to the free flow of trade in the country. However, the restrictions specified in Article 

302-307 should have indirect results and should not directly reduce the freedom laid 

down in Article 19(1)(g). Article 301 is thus considered an explanatory provision to 

Article 19(1)(g) and also has a more limited scope than Article 19(1)(g) because it is 

only concerned about the flow of goods and services.131 

iii. It is also often argued that Article 301 is the right available for trade as a whole whereas 

Article 19(1)(g) is the right for individuals. However, this is not true. Article 301 is 

derived from Section 92 of the Australian Constitution and hence this right is available 

to individuals as well.132 

iv. Thus, both of them can be said to be interrelated in some aspects. They also can be seen 

as interrelated concepts at the time of emergency. At the time of emergency, rights 

 
128 DR. supra note 1 at p. 209. 
129 BLOG I-PLEADERS, https://blog.ipleaders.in/freedom-trade-commerce-intercourse-articles-301-307-indian-
constitution/#Commerce 
130 Id. 
131 Id. 
132 Id. 



FREEDOM OF TRADE, COMMERCE AND INTERCOURSE: ROLE OF JUDICIARY 

 
49 |   CONSTITUTIONAL LAW 
 

under Article 19(1)(g) are suspended. At that time the court looks forward to the rights 

provided under Article 301 to check whether any violation has occurred or not.133 

a) SCOPE OF THE RIGHT 

For emancipating the scope of a specific provision, it is crucial to traverse the express 

and implied limitations levied on it by the lex loci. The fundamental rights guaranteed by the 

constitution of India are not absolute, certain restrictions can be imposed by the state according 

to the procedure established by the law. However, these restrictions must be reasonable and 

not arbitrary. Article 19 provides these fundamental freedoms as well as the restrictions that 

can be imposed on these rights. 

Where on one hand the clause (1)(g) of Article 19 provides the freedom to trade, 

commerce and intercourse, on the other hand Article 19(6) also provides for certain restrictions 

and authorizes the state to impose reasonable restrictions on the said rights to ensure the larger 

interest of the society in general. Under Article 19(6), the state is not prevented from making a 

law imposing reasonable restrictions on the exercise of the fundamental right in the interest of 

the general public. A law relating to professional or technical qualifications is necessary for 

practicing a profession. A law laying down professional qualification will be protected under 

Article 19(6). Under article 19(6)(ii) nothing contained in Sub-clause(g) of Clause (1) of 

Article 19 shall affect carrying on by the State any trade, business, industry or service, whether 

to the exclusion, complete or partial of citizens or otherwise if it is not in the interest of general 

public. Article 19 (6) (ii) will have no application if the State is not carrying on any trade.134 

b) RIGHT AVAILABLE TO “CITIZENS” ONLY 

The rights guaranteed under Article 19(1) including the right to trade are available only to the 

citizens and not an alien or a foreigner. A foreigner refers to a person who is not a citizen of 

India and therefore cannot claim a right under Article 19.135 A corporation or company even 

being a juristic person or an artificial person cannot claim a right under Article 19 because they 

are not natural persons and the word “citizens” used in Article 19 refers to natural persons 

only.136 However, now the judicial trend seems to be diverting from its disposition on this very 

point. In the well-known Bank Nationalization case137 the court held that though a company 

 
133 Id. 
134 MCRHRDI, http://www.mcrhrdi.gov.in/91fc/coursematerial/pcci/Part3.pdf 
135 Louis De Raedt v. Union of India, (1991) 3 SCC 554. 
136 Tata Engineering and Locomotive Co. v State of Bihar, AIR 1965 SC 40. 
137 AIR 1970 SC 40. 



FREEDOM OF TRADE, COMMERCE AND INTERCOURSE: ROLE OF JUDICIARY 

 
50 |   CONSTITUTIONAL LAW 
 

cannot claim a right under Article 19, yet its shareholder can claim the rights guaranteed under 

Article 19, of by the State action the rights of the company as well as of the shareholders is 

impaired. The fundamental rights of shareholders as citizens are not lost when they associate 

to form a company. Thus, now a natural persons associated with a juristic person stands on the 

same footing as the citizens do under Article 19 when interpreted liberally.138 

c) TERRITORIAL EXTENT OF THE FREEDOM OF TRADE 

Read with Article 301 to 307 of the Indian Constitution, the right to trade under Article 19(1)(g) 

is extended to the whole of India including the Union Territories of Jammu and Kashmir and 

Ladakh (after Article 370 is repealed by Jammu and Kashmir (Reorganization) Act, 2019). But, 

the extent of its exercise is subject to the central and state specific restrictions imposed on the 

trade, commerce and intercourse as elucidated in the aforesaid chapters. Thus, nothing 

conclusive can be inferred upon the territorial extent but one thing which can observed is that 

unlike freedom of speech and expression which extends beyond territorial limits of the country, 

the right to trade is subject to the territory specific lex loci. 

d) RIGHT TO CLOSE THE BUSINESS 

The right to carry on business indeed includes the right to close the business too within 

its spectrum under Article 19(1)(g).139 so, the State can not compel a citizen to carry on business 

against his will. But as no right is absolute, the right to close a business is also not an absolute 

right. It can be restricted, regulated or controlled by law in the interest of public. The right to 

close down a business can not be equated or treated similar to the right not to start and carry-

on business. If one does not start a business at all then, under the circumstances, he can not be 

compelled to start one. But if one has started or been carrying on a business, he has no absolute 

right to close it. He can be compelled not to close down his business in the interest of general 

public.  

 In Excel Wear v. Union of India140, The petitioner was a registered firm, it had a factory 

at Bombay where it manufactured garments for exports. Due to serious labor trouble, the 

factory was running into a recurring loss. The petitioner found it almost impossible to carry on 

business of the factory and served a notice on the state government for prior approval for its 

closure. The government refused approval in public interest by the virtue of sections 25-O, 25-

 
138 DR. supra note 1 at p. 210. 
139 AIR 2005 SC 3226. 
140 Excel Wear v. Union of India, AIR 1979 SC 25. 
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R of the Industrial Disputes Act 1947. Section 25-O of the Act requires an employer to take 

permission from the government for closure of his industrial undertaking. The employer is 

required to give a three months’ notice to the government. The government could refuse the 

permission to close down the business if it is satisfied that the reasons given by the employer 

“were not adequate and sufficient” that “such closure is prejudicial to the public interest “. 

Section 25-R provides punishment for violation of section 25-O. The Supreme Court held that 

section 25-O and 25-R are unconstitutional and invalid for violation of Article 19 (1)(g) of the 

Constitution. Nobody has got a right to carry on the business if he cannot pay even minimum 

wages of the laborers. He must then close down his business. The refusal not to close down the 

business, if he can not pay, is not a reasonable restriction in public interest within the meaning 

of Article 19(6) of the constitution.141 

e) CERTAIN AUTHORITIES BARRED FROM INVOLVING IN ANY TRADE 

Not every citizen is allowed to practice trade freely throughout the territory certain class of 

natural persons involved in public works or those officials who are a part of executive, 

legislative or judicial bodies of and certain class of juristic persons including corporations, 

associations, trusts, societies etc. which cannot function or involve in specific trade without 

prior registration or sufficing pre-requisites for involving in such trade as prescribed by the lex 

loci. These class of natural persons and juristic persons is discussed in detail hereinafter. 

i. Public Servants 

Rule 13 of the All-India Service Rules, 1968 bars the public servants from indulging into any 

kind of private trade. It states that, 142 

(1) Subject to the provisions of sub-rule (2), no member of the Service shall except, with the 

previous sanction of the Government, 143 

(a) engage directly or indirectly in any trade or business, or  

(b) negotiated for or undertake, any other employment, or  

(c) hold an elective office, or canvass for a candidate or candidates for an elective office, 

in any body, whether incorporated or not, or  

 
141 DR. supra note 1 at p. 252-253. 
142 DOPT, https://dopt.gov.in/sites/default/files/AIS_ConductRules1968.pdf 
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(d) canvass in support of any business of insurance agency, commission agency etc. 

owned or managed by any member of his family, or  

(e) take part, except in the discharge of his official duties, in the registration, promotion 

or management of any bank or other company registered or required to be registered 

under the Companies Act, 1956 (1 of 1956), or any other law for the time being in force, 

or of any co-operative society for commercial purposes.  

(f) Participate in, or associate himself in any manner, in the making of,  

(i) a sponsored media (including radio, television programme, or  

(ii) a media programme commissioned by Government media, but produced by 

an outside agency, or  

(iii) a privately produced radio or television or other media programme 

including a video magazine. Provided that no previous permission shall be 

necessary in the case a member of the service participates in a programme 

produced by the Doordarshan on a subject dealt with by him in his official 

capacity. 

(g) Involve or engage himself in the registration, promotion, management of 

other kinds of activities of any non-Governmental organization if the same is 

aided by the Central Government, State Government or an international 

organization or agency; 

(2) A member of the Service may, without the previous sanction of the Government, 144  

(a) undertake honorary work of a social or charitable nature, or  

(b) undertake occasional work of a literary, artistic or scientific character, or  

(c) participate in sports activities as an amateur, or  

(d) take part in the registration, promotion or management (not involving the holding 

of an elective office) of a literary, scientific or charitable society, or of a club, or similar 

organisation, the aims or objectives of which relate to promotion of sports, cultural, or 

 
144 Id. 
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recreation activities, registered under the Societies Registration Act, 1860 (21 of 1860), 

or any other law for the time being in force; or  

(e) take part in the registration, promotion or management (not involving the holding 

of an elective office) of a co-operative society substantially for the benefit of the 

members of the Service or government servants registered under the Co-operative 

Societies Act, 1912 (2 of 1912), or any other law for the time being in force in any 

State: Provided that,  

(i) he shall discontinue taking part in such activities if so directed by the 

Government; and  

(ii) in a case falling under clause (d), or clause (e) of this sub-rule, his official 

duties shall not suffer thereby and he shall, within a period of one month of his 

taking part in such activity, report to the Government giving details of the nature 

of his participation. 

(3) Every member of the Service shall, if any member of his family is engaged in a trade or 

business, or owns or manages an insurance agency or commission agency, report that fact to 

the Government. 145 

(4) No member of the Service shall accept any fee for any work done for any public body or 

for any private person without the sanction of the Government. Here, “fee” means a recurring 

or non-recurring payment made, whether directly or indirectly to a member of the Service from 

a source other than the Consolidated Fund of India or the Consolidated Fund of a State, but 

does not include, 146  

(a) unearned income such as income from property, dividends and interest on securities; 

and  

(b) Income from literary, cultural, artistic, scientific, or technological efforts and 

income from participation in sports activities as an amateur. 

(5) Subject to the provisions of sub-rule (2) of rule 13, no member of the service shall, except 

with the previous sanction of the Central Government:-  
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(i) hold an elective office in any sports association/ federation/ body, by whatever name 

known at State/ National level for a term of more than 4 years or for one term, 

whichever is less: provided that this restriction will not apply to functionaries like the 

District Magistrate, Superintendent of Police etc. when they hold posts in ex-officio 

capacity at Divisional/ District/ Sub-divisional/ Taluk levels;  

(ii) Canvass either for his own candidature or for any other person for holding elective 

office in such sports bodies is mentioned in clause (i) above.  

(iii) While canvassing for contesting elections either on his own behalf or any other 

person, indulge in conduct and becoming a member of the service.  

(iv) Shall proceed on travel abroad in connection with the work or other activities of 

any sports bodies described in clause (i) above without prior cadre clearance from the 

Central Government 

Furthermore, Rule 14 of the Conduct Rules, 1968 provide that, 

(1) No member of the Service shall speculate in any stock, share or other investments but this 

provision will not apply to occasional investment made through Stock-brokers or other persons 

duly authorised on licence under the relevant law. Explanation.— Frequent purchase or sale or 

both of shares, securities or other investments shall be deemed to be speculation within the 

meaning of this sub-rule. 

(2) No member of the service shall make or permit any member of his family or any person 

acting on his behalf to make, any investment which is likely to embarrass or influence him in 

the discharge of his official duties. For this purpose, any purchase of shares from out of the 

quotas reserved for Directors or their friends and associates, shall be deemed to be an 

investment which is likely to embarrass the Government Servant. 

(3) If any question arises whether any transaction is of the nature referred to in sub-rule (1) or 

sub-rule (2), it shall be referred to the Government for its decision.  

(4) (i) No member of the Service shall save in the ordinary course of business with a bank or a 

public limited company, himself or through any member of his family or any person acting on 

his behalf.  

(a) lend or borrow or deposit money as a principle or agent, to, or from, or with, any 

person or firm or private limited company within the local limits of his authority or with 
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whom he is likely to have official dealings or otherwise place himself under pecuniary 

obligation to such person or firm; or  

(b) lend money to any person at interest or in manner whereby return in money or kind 

is charged or paid; Provided that a member of the Service may give to, or accept from 

a relative or a personal friend a purely temporary loan of small amount free of interest 

or operate a credit account with a bona fide tradesman or make an advance of pay to 

his private employee : Provided further that nothing in this sub-rule shall apply in 

respect of any transaction, entered into by a member of the Service with the previous 

sanction of the Government.  

(4) (ii) When a member of the Service is appointed or transferred to a post of such nature as 

would involve him in the breach of any of the provisions of sub-rule (2) or sub-rule (4), he 

shall, forthwith report the circumstances to the Government and shall thereafter act in 

accordance with such order as may be made by the Government. 

ii. Members of Parliament and Members of Legislative Assemblies 

Being public authorities, the All India Rules of Conduct, 1968 are also applicable on 

the Members of the Parliament and Legislative Assemblies too. Not only these rules but the 

members of Parliament can be disqualified for holding any “office of profit”. MPs and MLAs, 

as members of the legislature, hold the government accountable for its work. The essence of 

disqualification under the office of profit law is if legislators hold an ‘office of profit’ under the 

government, they might be susceptible to government influence, and may not discharge their 

constitutional mandate fairly. The intent is that there should be no conflict between the duties 

and interests of an elected member. Hence, the office of profit law simply seeks to enforce a 

basic feature of the Constitution- the principle of separation of power between the legislature 

and the executive.147 

 The law does not clearly define what constitutes an office of profit but the definition 

has evolved over the years with interpretations made in various court judgments. An office of 

profit has been interpreted to be a position that brings to the office-holder some financial gain, 

or advantage, or benefit. The amount of such profit is immaterial.148 
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In 1964, the Supreme Court ruled that the test for determining whether a person holds 

an office of profit is the test of appointment. Several factors are considered in this determination 

including factors such as:149 

(i) whether the government is the appointing authority,  

(ii) whether the government has the power to terminate the appointment,  

(iii) whether the government determines the remuneration,  

(iv) what is the source of remuneration, and  

(v) the power that comes with the position. 

Under the provisions of Article 102 (1) and Article 191 (1) of the Constitution, an MP 

or an MLA (or an MLC) is barred from holding any office of profit under the central or state 

government. The articles clarify that “a person shall not be deemed to hold an office of profit 

under the government of India or the government of any state by reason only that he is a 

minister”. The Constitution specifies that the number of ministers including the Chief Minister 

has to be within 15% of the total number of members of the assembly (10% in the case of Delhi, 

which is a union territory with legislature).150 

Provisions of Articles 102 and 191 also protect a legislator occupying a government 

position if the office in question has been made immune to disqualification by law. In the recent 

past, several state legislatures have enacted laws exempting certain offices from the purview 

of office of profit.  Parliament has also enacted the Parliament (Prevention of Disqualification) 

Act, 1959, which has been amended several times to expand the exempted list.151 

There is no bar on how many offices can be exempted from the purview of the law. It 

was reported in 2015 that all 60 MLAs of the Nagaland Assembly had joined the ruling alliance. 

The Chief Minister of Nagaland appointed 26 legislators as parliamentary secretaries in July 

2017. Goa, an assembly of 40 MLAs, exempted more than 50 offices by means of an ordinance 

issued in June last year. Puducherry, an assembly of 33 MLAs, exempted more than 60 offices 

by passing an amendment bill in 2009.  In Delhi, the 21 parliamentary secretaries added to the 

seven ministerial posts would constitute 40% of the 70-member legislature.  In all, 20 states 

have similar provisions. This raises an important concern. If a large number of legislators are 

 
149 Id. 
150 Id. 
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appointed to such offices, their role in scrutinizing the work of the government may be 

impaired. Thus, this could contravene the spirit of Articles 102 and 191 of the Constitution.152 

iii. Certain Organizations, Institutions, Associations, Companies and Trusts are also 

Barred 

Certain organizations, institutions, associations, companies and trusts are also barred from 

doing specific trades for non-fulfilment of a legal obligation to be met prior to get engaged in 

the industry. The perfect epitome is a Banker which has not been licensed yet by the Reserve 

Bank of India under Section 22 of the Banking Regulation Act, 1949 owing to which the 

Banker can merely act as money lender but cannot transact fully as a banking corporation due 

to its legal status. Similarly, an incorporated company cannot enter into a contract, even if it 

does the Contract becomes invalid if the Company is one of its parties, the promoters of the 

corporation will be personally liable for the contract in the cases of pre-incorporation 

contracts.153 Thus, these procedural requirements demarcate a thin line between those 

organizations, institutions, associations, companies and trusts which are legally recognized to 

function to those which are not yet awarded legal status completely. 

4. INTER-RELATION BETWEEN OTHER FUNDAMENTAL RIGHTS AND FREEDOM OF TRADE 

The freedom of trade is very closely connected with numerous fundamental rights including 

the ones forming the “golden triangle” i.e. Article 14, 19 and 21. These fundamental rights are 

read with the provisions under Chapter XIII of the Indian Constitution. The relationship 

between these fundamental rights can only be understood with the established precedents 

enumerated hereunder. 

a) RIGHT TO EQUALITY AND FREEDOM OF TRADE 

Article 14 of the constitution states that: 

“The State shall not deny to any person equality before the law or the 

equal protection of the laws within the territory of India.” 

This means that every person, who lives within territory of India, has the equal right 

before the law. That equals will be treated equally. This article guarantees twofold rights, being: 

 
152 Id. 
153BLOG I-PLEADERS, https://blog.ipleaders.in/important-clauses-of-pre-incorporation-
contracts/#:~:text=After%20the%20incorporation%20of%20a,known%20as%20pre%2Dincorporation%20contr
acts. 
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i. Equality before law, and 

ii. Equal protection of the laws. 

Although both sound similar, they don’t mean the same. The word “Law” in the former 

expression is used in a genuine sense – a philosophical sense, whereas the word “Laws” in the 

latter expression denotes specific laws in force.154 

Equality before the law talks about equal subjection of all citizens (rich or poor, high 

or low, official or non-official) to the ordinary law of the land administered by the ordinary law 

courts and is a negative concept as implies the absence of any privilege in favor of any 

individual and equal subjection of all classes to the ordinary law. Whereas, equal protection of 

the laws is a Positive Concept as it implies equality of treatment in equal circumstances both 

in privileges conferred and liabilities imposed. So, all the persons must be treated alike on 

reasonable classification. Among equals law should be equal and equally administered. The 

guarantee of equal protection applies against substantive as well as procedural laws.155 

The concept of freedom of trade is closely related to Article 14 as where on any ground 

be it on the ground of “unreasonable” taxation the citizens are at disadvantage it is actionable 

in the Court of Law provided that the restrictions so imposed are not “reasonable”. 

b) FREEDOM OF MOVEMENT AND TRADE 

Article 19(1)(d) under Part III of the Indian Constitution deals with the fundamental 

right to freedom of movement. It guarantees the citizens of India the right to move freely 

throughout the territory of India. This right overlaps with Article 19(1)(e) which talks about 

the right to freely reside in any part of the country. The word “freely” connotes “without any 

absolute restriction”. Wherever and however, one likes, he can move without any restriction. 

However, this right is subject to reasonable restrictions given by law which is mentioned under 

Article 19(5). Article 19(5) states that states can impose restrictions on the freedom of 

movement of people either in the interest of the general public or for the protection of rights of 

the scheduled tribes.  

In Dr. N.B. Khare vs The State of Delhi (1950), the petitioner challenged the validity 

of the East Punjab Public Safety Act, 1949 (as extended to the Province of Delhi). It was 

 
154SAMISTI LEGAL, https://samistilegal.in/article-14-right-to-
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challenged on the grounds that it empowers the District Magistrate and State Government to 

pass an externment order which restricts the movement within the limits of a place and that the 

petitioner was ordered the same, directing him not to stay in Delhi. He contended that this Act 

leaves to subjective satisfaction of the Executive regarding whether the person is to be the and 

second, that the Act doesn’t fix maximum period for the same. The Supreme Court rejected 

these contentions stating that the Act is not invalid merely because of the subject satisfaction 

because such a restriction is reasonable at times of emergency and also that since the Act is in 

itself temporary, there shouldn’t be any contention of externment orders being indefinite. In 

another similar case of State of MP v. Baldeo Prasad (1960), the petitioner’s contention was 

accepted by the High Court and the Court held that such an act of restriction by authorities 

should  be done after giving proper reason or conditions which necessitated restricting the right. 

When the freedom of movement is restricted then freedom of trade is also affected 

thereby. It becomes actionable only if the restrictions placed on the freedom of movement are 

not reasonable. Lockdown can be a reasonable restriction and is such a situation the defence of 

force majeure can be claimed. 

c) FREEDOM TO DEAL WITH PROPERTY AND TRADE 

By the Constitution (44th Amendment) Act, 1978, a new article namely 300A was inserted and 

titled as Right to Property. It read as: 

No person shall be deprived of his property save by authority of law. This 

article provides restrictions on the State that it cannot take anybody's 

property without the force of law also interpreted can be deprived of the 

force of law. The word 'law' here means a validly enacted law which is 

just, fair, and reasonable. 

This article allowed confiscation of one’s property by the authority of law. In the case of Hari 

Krishna Mandir Trust v. the State of Maharashtra & Ors., it was held by the Supreme Court 

that the appellant cannot be deprived of his strip of land being a private road, without the 

authority of law, if allowed will be a violation of Art. 300A of the Constitution of India. If 

one’s business property is confiscated under this article then it is most likely to hamper the 

trade of the individual or the juristic person. This how freedom of trade and right to property 

are interconnected. 

d) ENFORCEMENT OF RIGHTS AND TRADE 
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The right to approach the Supreme Court under Article 32 is a Fundamental Right in 

itself. It provides a guaranteed, summary and quick remedy for enforcement of the fundamental 

right as in this case the person can straight away go to the Supreme Court without approaching 

any of the Lower Courts. Article 32 states that the Supreme Court “shall have the power to 

issue directions, or orders or writs, including writs in the nature of habeas corpus, prohibition, 

quo warranto and certiorari whichever may be appropriate for the enforcement of any of the 

rights conferred by this part”. The right guaranteed by this article “shall not be suspended 

except as provided otherwise for by this constitution”.  

In case enforcement of fundamental rights, the Supreme Court has original jurisdiction 

but not exclusive, it is concurrent with the High Court’s jurisdiction as given under Article 226 

of the Indian Constitution. However, the Supreme Court has ruled that wherever the right is 

infringed the aggrieved should first move the High Court. However, the constitutional experts 

have opined that it is at the discretion of the Hon’ble Supreme Court and each individual judge 

that whether an intervention is warranted in a case or it could also be heard first by the High 

Court.  

In Romesh Thapar vs. State of Madras (1950), the Supreme Court held that Article 32 

provides a guaranteed remedy for enforcement of fundamental rights. The Court has been 

constituted as the protector and guarantor of the Fundamental Rights and thus with this 

responsibility laid upon the court, it cannot refuse applications seeking protection in case of 

infringement of any of the fundamental rights. Thus, the tag conferred upon the right to 

constitutional remedies of being the ‘Heart and Soul of the Indian Constitution’ is very much 

correct. 

For enforcement of the right to freedom of trade it is crucial to approach either the 

Supreme Court or the High Court under Article 32 or 226 of the Indian Constitution as the case 

may be. This is how the right to constitutional remedies and right to freedom of trade are 

correlated. 

e) WAIVER OF RIGHTS AND TRADE 

The doctrine of Waiver of rights is based on the premise that a person is his best judge 

and that he has the liberty to waive the enjoyment of such rights as are conferred on him by the 

State. However, the person must have the knowledge of his rights and that the waiver should 

be voluntary. Waiving a right means that a person can no longer claim that right and is impeded 
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to challenge the constitutionality of that law for the benefit of which, the right is waived off. If 

the right to freedom is voluntarily waived by a person by any act or omission whatsoever then 

it may lead to withdrawal of opportunity to enforce the freedom of trade too. Without any 

enforcement mechanism, the right turns into a dead letter. This is how waiver affects the 

freedom of trade. 

f) RIGHT TO PERSONAL LIBERTY AND TRADE 

The meaning of Personal Liberty of a citizen in India has evolved and its scope has 

widened. Prior to the Maneka Gandhi case, it had a relatively narrower scope, comprising only 

some liberties of a person. Personal Liberty was first interpreted in the case of A.K. Gopalan 

v. State of Madras in 1950, which is explained below. In this case, the Petitioner, a communist 

leader, was detained under the Preventive Detention Act, 1950. He claimed that such detention 

was illegal as it infringed upon his freedom of movement granted in Article 19(1)(d) of the 

Constitution of India and thus also violated his Personal Liberty as granted by Article 21 since 

freedom of movement should be considered a part of a person’s personal liberty. The court 

stated that personal liberty meant liberty of the physical body and thus did not include the rights 

given under Article 19(1). Hence, Personal liberty was considered to include some rights like 

the right to sleep and eat, etc. while the right to move freely was relatively minor and was not 

included in o-ne’s “personal” liberty. 

The subsequent case of Kharak Singh v. State of U.P. and Ors. (1964) saw an 

expansion in the meaning of Personal liberty, explained as follows. The petitioner, in this case, 

was accused of dacoity but was released due to a lack of evidence against him. The Uttar 

Pradesh Police then began surveillance over him which included domiciliary visits at night, 

periodical enquiries, verification of movements and the like. The petitioner filed a writ petition 

challenging the constitutional validity of this State action. It was held that the right to personal 

liberty constitutes not only the right to be free from restrictions placed on one’s movements but 

also to be free from encroachments on one’s private life. Thus, personal liberty was considered 

to include all the residual freedoms of a person not included in Article 19(1). 

However, Maneka Gandhi v. Union of India (1978) proved to be a landmark case in 

the evolution of Personal Liberty, greatly widening the scope of this right as granted by Article 

21. The petitioner, in this case, was ordered by the Regional Passport Office, Delhi to surrender 

her newly-made passport within 7 days due to the Central Government’s decision to impound 

it “in public interest”, in accordance with the Passport Act of 1967. Upon requesting a statement 
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of the reasons for such impounding, the Government replied that they could not furnish a copy 

of the same “in the interest of the general public.” A writ petition was filed by the petitioner 

challenging the Government’s decision of impounding and also of not providing the reasons, 

as well as not allowing the petitioner to defend herself. The Honourable Supreme Court held 

that the right to travel and go outside the country must be included in the Right to Personal 

Liberty. It stated that “personal liberty” given in Article 21 had the widest amplitude and 

covered a variety of rights related to the personal liberty of a person. The scope of personal 

liberty was, hence, greatly increased and it was held to include all the rights granted under 

Article 21, as well as all other rights related to the personal liberty of a person. Such a right 

could only be restricted by a procedure established by law, which had to be “fair, just and 

reasonable, not fanciful, oppressive or arbitrary.” Hence, the Court adjudged in the case that 

the Government action was not justified as there was no pressing reason for the impounding of 

the petitioner’s passport and it was a violation of her Fundamental Rights. The principles of 

Natural Justice were violated as the petitioner was not given the opportunity to be heard. Since 

this landmark case, the courts have sought to give a wider meaning to “personal liberty”. The 

principles of natural justice have also been emphasized upon, as any procedure which restricts 

the liberty of a person must be fair, just and reasonable. 

The freedom of trade is also a part of the right to personal liberty because to do or not 

to do trade is a matter of personal discretion which falls unswervingly under the ambit of Article 

21. This is how the freedom of trade, commerce and intercourse is connected to the right to 

personal liberty under Article 21. 

5. INTER-RELATION BETWEEN DIRECTIVE PRINCIPLES OF STATE POLICY AND FREEDOM 

OF TRADE 

Unlike Fundamental Rights, the Directive Principles of State Policy (DPSP) are non-

justiciable which means they are not enforceable by the courts for their violation. However, the 

Constitution itself declares that “these principles are fundamental in the governance of the 

country and it shall be the duty of the state to apply these principles in making laws”. Hence, 

they impose a moral obligation on the state authorities for their application. 

 The directive principles enshrined under Article 41, 42, 43, 43A, 43B, 44, and 48 are 

expressly or impliedly intended to promote freedom of trade. Although not enforceable in 

Court of Law but the obligation on the Government to ensure freedom of trade is concurrent to 

the provisions enshrined under Chapter XIII of the Indian Constitution. 
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6. CONCLUSION 

In toto, we can conclude that the Constitution has granted this fundamental right under 

Art 19(1)(g), for the prosperity and well-being of everyone in the society. The State ensures 

that no individual residing within the territorial boundaries of the country is deprived of this 

right and if at all he is, it will take the requisite measures to avail him of an appropriate remedy 

and make sure that justice is delivered. Every citizen should utilize this right to the best of his 

capabilities and for his moral as well as economic progress. He should make use of this right 

in a rational manner so that the State is not compelled to exercise force and also intervene with 

his business activities. He should carry out the required functions of his employment, or his 

own profession in an ethical and reasonable way, which will not only assist him in earning 

financial gains but also in turn make him knowledgeable and powerful enough to face the 

societal issues.  

For having been provided of this right by the Constitution, every citizen has an 

obligation to abide by certain etiquettes and proceed following a code of conduct so that the 

peace and harmony of the society is not hampered. No citizen should adopt any kind of 

profession or trade which is forbidden by law, immoral in its nature and which will incite 

violence and encourage animosity among the masses. Law will take the necessary action if any 

citizen in the process of exercising this right for his own benefit, if at all is leading to create a 

situation of an infringement of this legal right of another individual or is making an attempt to 

inflict pain and damage on him. The State will assure that no individual goes free if he is found 

guilty of committing any malicious and illegal activities in the due course of his employment, 

trade, or practicing any profession. Immoral and unlawful activities like trafficking, running of 

brothels etc. do not come within the ambit of this provision and indulging into any of them as 

well instigating is both serious offences for which every person will have to face the ill 

consequences. The law does not approve nor tolerate of any sort of trade, or occupation, or 

business which it feels will lead to destruction of property and life. It will not permit the 

conducting of any activities which damages the health and safety of the society. It does not 

sanction the carrying on of any unscrupulous activities by which the peace and harmony of the 

country is endangered. Every citizen is expected to be honest while utilizing this freedom and 

also behave in a fair and responsible manner. 
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CHAPTER – IV 

RESTRICTIONS ON FREEDOM OF TRADE, COMMERCE AND INTERCOURSE IN 

INDIA 

 

1. INTRODUCTION 

Among other fundamental freedoms that Article 19 safeguard, clause (1)(g) of Article 19 

of the Constitution of India provides Right to practice any profession or to carry on any 

occupation, trade or business to all citizens subject to Art. 19 (6) which enumerates the nature 

of restriction that can be imposed by the state upon the above right of the citizens. Sub clause 

(g) of Article 19 (1) confers a general and vast right available to all persons to do any particular 

type of business of their choice. But this does not confer the right to do anything consider illegal 

in eyes of law or to hold a particular job or to occupy a particular post of the choice of any 

particular person. Further Art 19(1) (g) does not mean that conditions be created by the state 

or any statutory body to make any trade lucrative or to procure customers to the 

business/businessman. Moreover, a citizen whose occupation of a place is unlawful cannot 

claim fundamental right to carry on business in such place since the fundamental rights cannot 

be availed in the justification of an unlawful act or in preventing a statutory authority from 

lawfully discharging its statutory functions. Keeping in view of controlled and planned 

economy the Supreme Court in a series of cases upheld the socially controlled legislation in 

the light of directive principles and the activities of the private enterprises have been restricted 

to a great extent. 156 

One of the landmark cases in this regard has been the case of P.A. Inamdar v. State of 

Mahrashtra157 where it has been held that the right to establish educational institutions, for 

charity or for profit, being an occupation is guaranteed under the Constitution to all citizens 

under Article 19(1)(g) and to minorities under Article 30. ‘Education’ even though is an 

occupation but it cannot be equated with trade or business. In short, education is national wealth 

essential for nation’s wealth and prosperity. This case upheld the spirit of Article 19(1)(g).158 

However, the rights guaranteed under the Article 19 including the right to freedom of 

trade, commerce and intercourse is not absolute. Article 19 also provides for certain restrictions 

 
156 MCRHRDI, http://www.mcrhrdi.gov.in/91fc/coursematerial/pcci/Part3.pdf 
157 P.A. Inamdar v. State of Maharashtra, AIR 2005 SC 3226. 
158 DR. supra note 1 at p. 252. 
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and authorizes the state to impose reasonable restrictions on the said rights to ensure the larger 

interest of the society in general. Under Article 19(6), the state is not prevented from making a 

law imposing reasonable restrictions on the exercise of the fundamental right in the interest of 

the general public. A law relating to professional or technical qualifications is necessary for 

practicing a profession. A law laying down professional qualification will be protected under 

Article 19(6). Under article 19(6)(ii) nothing contained in Sub-clause(g) of Clause (1) of 

Article 19 shall affect carrying on by the State any trade, business, industry or service, whether 

to the exclusion, complete or partial of citizens or otherwise if it is not in the interest of general 

public. Article 19 (6) (ii) will have no application if the State is not carrying on any trade.159 

2. REASONABLE RESTRICTIONS UNDER ARTICLE 19(6) 

 The restrictions on the rights under Article 19(1) can only be imposed through a 

legislation and not any executive or departmental instructions. The clause “reasonable 

restrictions” in Article 19(6) means the restrictions imposed on a person in the enjoyment of 

his right should not be arbitrary or of an excessive nature, beyond what is required in the interest 

of public.160 The word “reasonable” implies intelligent care and deliberation which reason 

dictates. A law which arbitrarily or excessively invades the right of a person cannot be said to 

be reasonable unless it strikes equilibrium between the rights guaranteed under the Article 19 

(1) and the social restriction so imposed under clause (6).161 The requirement that a restriction 

should be reasonable means that it is for the courts to determine whether any restriction is 

reasonable or not. If the courts are of the opinion that a particular restriction is devoid of 

reasonability then it may declare it to be void by the virtue of Article 13 of the Indian 

Constitution. However, there is no definitive doctrine or absolute test to ascertain the 

reasonableness of a restriction.162 

a) PUBLIC INTEREST 

In Strouds Judicial Dictionary, Volume 4 (IV Edition), “Public Interest” is defined as: 

“a matter of public or general interest does not mean that which is 

interesting as gratifying curiosity or a love of information or amusement 

 
159 MCRHRDI, http://www.mcrhrdi.gov.in/91fc/coursematerial/pcci/Part3.pdf 
160 DR. supra note 1 at p. 209. 
161 Chintamani Rao v. State of M.P., AIR 1951 SC 118. 
162 DR. supra note 1 at p. 209. 
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but that in which a class of the community have a pecuniary interest, or 

some interest by which their legal rights or liabilities are affected.” 

In Black's Law Dictionary (Sixth Edition), “public interest” is defined as follows: 

“Public Interest something in which the public, or some interest by which 

their legal rights or liabilities are affected. It does not mean anything the 

particular localities, which may be affected by the matters in question. 

Interest shared by national government....” 

Dr. J.N. Pandey163 in his book has explained that the expression “in the interest of 

general public” in Article 19(6) is of wide import comprehending public order, public health, 

public security, morals, economic welfare of the community and the objects mentioned in Part 

IV of the Constitution of India. Nobody can dispute a law providing for basic amenities for the 

dignity of human labor as a social welfare measure.164 In judging their validity the court must 

approach the problem from the point of view of furthering the social interest which it is the 

purpose of the legislation to promote. 

 In Nagar Rice and Flour Mills v. N.T.G. and Bros.165 the Government issued an order 

under section 8(3)(c) of the Rice Milling Industry (Regulation) Act, 1958, sanctioning the 

change in the location of the rice mill from its original site to the new site. The respondent 

challenged the order on the ground that appellant’s mill was moved to a place in the vicinity of 

their rice mill and in consequence of the removal of the appellant’s mills their business was 

likely to be adversely affected and this amounted to unreasonable restriction on his right to 

carry on his business. The Court held the order to be valid. The exercise of right under Article 

19(1)(g) is subject only to the restrictions imposed in the interest of “general public” and not 

that is adversely affects other’s business.166 

b) TEST OF REASONABILITY OF RESTRICTIONS 

The expression “reasonable restrictions” seeks to strike a balance between the 

freedoms guaranteed by any of the sub-clauses of Article 19(1) including, inter alia, the 

freedom of trade, commerce and intercourse under sub-clause (g) and the social control 

permitted by Article 19(6). It is to be ascertained that what are the principle tests formulated 

 
163 DR. supra note 1 at p. 260. 
164 Municipal Corporation, Ahemdabad v. Jan Mohd. Usmanbhai, (1986) 2 SCC 20. 
165 Nagar Rice and Flour Mills v. N.T.G. and Bros., AIR 1971 SC 246. 
166 DR. supra note 1 at p. 260 & 261. 
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by the Apex Court in this regard, for demarcation of reasonable restrictions from arbitrary 

restrictions. 

 The Supreme Court in the case of Dwarka Prasad v. State of U.P.167 held that a 

restriction is reasonable when there is proper balance between the rights of the individual and 

those of the society. The test of reasonableness, should therefore be applied to each individual 

statute impugned and not abstract or general pattern of reasonableness can be laid down as 

applicable to all cases. The nature of the right alleged to have been infringed, the underlying 

purpose of the restrictions imposed, the extent and urgency of the evil sought to be remedied 

thereby, the disproportion of the imposition, the prevailing conditions at that time, should all 

be considered for the final judicial verdict.168 Thus, the formula of subjective satisfaction of 

the Government seeks to override a basic freedom guaranteed to a “citizen”, may be viewed as 

reasonable only in very exceptional circumstances and within the narrowest limits, and not to 

curtail a right such as the circumstances.169 

 In brief, the Supreme Court has held that while examining the reasonableness of a 

statutory provision, whether it violated the fundamental rights guaranteed under Article 19, one 

has to keep in mind: 

i. The Directive Principles of State Policy; 

ii. The Restrictions must not be arbitrary or of an excessive nature, going beyond 

the requirement of the interest of the general public; 

iii. No abstract or general pattern or a mixed principle to judge the reasonableness 

of the restrictions can be laid down so as to be of universal application and the 

same will vary from case to case as also with regard to the changing conditions, 

values of human life, social philosophy of the Constitution, prevailing 

conditions and surrounding circumstances; 

iv. A just balance has to be struck between the restrictions imposed and social 

control envisaged by Article 19(6); 

v. Prevailing social values as also social needs which are intended to be satisfied 

by the restrictions; 

 
167 Dwarka Prasad v. State of U.P., (1954) SCR 803. 
168 State of Madras v. Row, (1952) SCR 597 (607). 
169 Bhadrappa v. Tolacha Naik, (2008) 2 SCC 104 (107). 
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vi. There must be a direct and proximate nexus or reasonable connection between 

the restrictions imposed and the object sought to be achieved by the Act, that 

being so a strong presumption in favor of the constitutionality of the Act will 

naturally arise170 

c) GROUND OF RESTRICTIONS 

Under clause (6) of the Article 19, the State is authorized to impose restrictions on the 

right to carry on trade, profession or business. The condition is that the restrictions must be:171 

i. Reasonable, and 

ii. In the interest of public. 

The right to carry on business, being a fundamental right, its exercise is subject to only 

to the restrictions imposed by law in the interest of the general public under Article 19(6). For 

determining what is “reasonable” and what is in “public interest” it is important to interpret 

what is the meaning of these two terms in context of the judicial developments since 

independence in this regard. 

d) PRIVILEGE TO GOVERNMENT OVER PRIVATE TRADERS 

A law which gives preference to Government over the private traders in allotment of wagons 

for transporting coal does not amount to imposition in total ban on business of supplying coal 

by the private traders and imposes only reasonable restrictions on their right to carry on trade 

under Article 19(1)(g) and hence valid. The railway is not the only means of transport. The 

Petitioner’s trade as coal merchants is in no way interfered with the railways by not being able 

to provide transport facility.172 

3. POWER OF PARLIAMENT TO IMPOSE RESTRICTIONS 

The expression “free” in Article 301 cannot mean absolute freedom or that each and 

every restriction on trade and commerce is invalid. It is observed that freedom of trade and 

commerce guaranteed under this Article is freedom from such restriction as directly and 

immediately restrict or impede the free flow or movement of trade.173 Thus, restriction which 

is indirect or inconsequential on trade, commerce or intercourse is not hit by Article 301. 

 
170 M.R.F. Ltd. v. Inspector Kerala Govt., (1998) 8 SCC 227, ¶ 13. 
171 DR. supra note 1 at p. 260. 
172 DR. supra note 1 at p. 261; AIR 1971 SC 246. 
173 BAHARUL supra note 6 at p. 102. 
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 Although Article 301 is positively worded, in effect, it is negative as freedom 

correspondingly creates general limitations on all legislative power to ensure that trade, 

commerce and intercourse throughout India shall be free. Article 301, therefore, refers to 

freedom from laws which go beyond regulation which burden, restrict or prevent the trade 

movement between States and also within the State.174 

a) POWER OF PARLIAMENT TO MAKE LAWS 

Article 302 gives power to the Parliament to impose restrictions on the freedom of trade, 

commerce or intercourse carried on within a state or across states anywhere in the territory of 

India. These restrictions can solely be imposed taking into due consideration the interests of 

the public. The power to decide whether something is in the interest of the public or not is 

solely given to the Parliament. It can be seen as in the case of Surajmal Roopchand and Co 

v/s the State of Rajasthan175 (1967) were under the Defence of India Rules, in the interest of 

the general public, restrictions were imposed on the movement of grain.176 Also, in the case of 

Prag Ice & Oil Mills v. Union of India177, it was held by the Supreme Court that even though 

Article 302 does not speak about reasonable restrictions, but still the restrictions which can be 

imposed under this Article should have a reasonable nexus with the public interest for which 

the restriction is placed.178 

While the Parliament has the power to impose restrictions on the freedom of trade in 

any State or part of the territory of India, this power is subjected to the provisions of Article 

303 of the Indian Constitution which provides that the Parliament cannot impose a restriction 

on any State in favor of another State. It means that no discriminatory restriction can be made 

by the Parliament which gives benefit to one State while the other States are excluded from 

such benefit. Clause 2 of Article 303 provides that in case of scarcity in a State, the Parliament 

can be allowed to impose such discriminatory restrictions so that the State which is facing the 

problem of scarcity to overcome it.179 

 
174 Id at p. 102. 
175 Surajmal Roopchand and Co v/s the State of Rajasthan, AIR 1967 Raj 104. 
176 BLOG I-PLEADERS, https://blog.ipleaders.in/freedom-trade-commerce-intercourse-articles-301-307-indian-
constitution/#Commerce 
177 Prag Ice & Oil Mills v. Union of India, AIR 1978 SC 1296. 
178BLOG I-PLEADERS, https://blog.ipleaders.in/trade-and-
commerce/#:~:text=Article%20301%20of%20the%20Indian,the%20transportation%20of%20these%20goods. 
179 Id. 
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 According to Ramaswamy M.,180 the constitutional validity of laws coming within the 

scope of Article 302 is a question for Parliament to determine; for public interest in the 

economic sphere, raises issues of so complex and debatable a character that a court can hardly 

be the appropriate forum to discuss and reach final decisions on them. Even in the Atiabari 

Tea Co. Ltd. v. State of Assam,181 Justice Gajendragadkar, said obiter that the question of 

public interest could not be justiciable and was a matter for Parliament to decide. 

 “Public interest” being a wider expression, refers to the interest of the general public.182 

In the Constituent Assembly, Pandit Thakur Das Bhargava suggested the inclusion of the words 

“in the interest of the general public” in Articles 302 and 304 instead of the words “in the 

public interest”. It was pointed out that these phrases had the same meaning, and so the 

suggestion was not adopted.183 The words “in the public interest” do not mean that it should 

“be in the interests of the public of the whole of the Republic of India”.184 It may well be that 

legislation affecting a limited class of persons or a limited area is in the public interest, though 

the public of other parts of India may not be directly affected by such legislation.185 If a purpose 

is in the interest of the general public, it is immaterial that it only affects the interests of 

particular individuals or causes hardship to particular individuals.186 

 What is required by Article 302 is that the restriction should not be imposed for a private 

interest. Even Article 302 does not speak of “reasonable” restrictions, yet it has been observed 

by the Supreme Court in the case of Prag Ice Mills187 that: 

“Article 302 does not speak of reasonable restrictions yet it is evident that 

the restrictions contemplated by it must bear a reasonable nexus with the 

need to serve public interest.” 

 In several cases,188 where the constitutional validity of a law imposing restrictions under 

Article 302 has been challenged, the Supreme Court has applied the test of reasonableness to 

uphold the validity of those restriction. Therefore, the concept of reasonableness has been 

 
180 Indian Constitutional Provisions Against Barriers To Trade And Commerce. 2 Journal of Indian Law Institute, 
1960. p. 385. /Joshi G.N., Aspects of Indian Constitutional Law, University of Bombay, Bombay (1965) p. 164. 
181 Atiabari Tea Co. Ltd. v. State of Assam, AIR 1961 SC 232 at 254. 
182 Glass Chatons Assso. v. Union of India, AIR 1961 SC 1514 (1516). 
183 CAD (1949) Vol. IX, p. 1126, 1141. 
184 Iswari Prasad v. N.R. Sen, AIR 1952 Col. 273 (P.B.) at 278. 
185 Kochunni v. State of Kerala, AIR 1960 SC 1080 (1104). 
186 Quareshi v. State of Bihar, AIR 1958 SC 731. 
187 Prag Rice & Oil Mills v. Union of India, AIR 1978 SC 1296, 1302. 
188 Manick Chand Paul v. Union of India, AIR 1984 SC 1249. 



FREEDOM OF TRADE, COMMERCE AND INTERCOURSE: ROLE OF JUDICIARY 

 
71 |   CONSTITUTIONAL LAW 
 

impliedly introduced into Article 302. Further, whenever a restriction is challenged, an 

additional ground raised is that it is inconsistent with Article 19(1)(g). This inevitably brings 

in the question of reasonableness of the restriction. 

 Even if the Act “directly and immediately” impedes the movement of the goods, the 

statutory provision is saved by Article 302. There is a presumption that the imposition of the 

tax is in public interest.189  

It is to be noted that the restriction on the freedom of trade and commerce allowed by 

Article 302 is confined to Parliament. The additional words “by law” in Article 302 shows that 

the executive cannot impose any restriction upon the freedom except when authorised by a law 

made by Parliament.190 

b) POWER OF PARLIAMENT TO OVERRIDE STATE SPECIFIC LAWS 

Although the provisions of the Constitution give power to the Central Government’s 

legislation to override the legislations of state, the power of Parliament to impose restrictions 

on freedom of trade in the public interests is not unlimited. The restrictions must not be 

discriminatory or preferential. Article 303(1), being an exception to Article 302, provides that 

Parliament cannot discriminate between one State and another, or give any preference to one 

State over another, by virtue of any entry relating to trade and commerce in any of the Lists in 

the Seventh Schedule.  

If Parliament seeks to impose a restriction under its legislative power relating to trade 

and commerce, such restriction must be non-discriminatory. What is prohibited by Article 

303(1) is giving a tangible advantage in the course of inter-State trade or some material or 

substantial benefit of a commercial or trading character to one State over another, or singling 

out a government.191 

The words “by virtue of any entry relating to trade and commerce” in Article 303(1) 

make it clear that the prohibition in the said Article applies only in the case of Parliament 

exercising its trade and commerce power. The legislative entries relating to trade and 

commerce power of Parliament are: entry 41 of List I - Trade and commerce with foreign 

countries; entry 42 of List I - Inter-State trade and commerce and entry 33 of List III - Trade 

 
189 Ambrit Banaspati Co. Ltd. V. Union of India, AIR 1955 SC 1340, 1343: (1995)3, S.C.C., 335. 
190 BAHARUL supra note 6 at p. 105. 
191 Id at p. 106. 
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and commerce in the products of industries where the control of such industries by the Union 

is expedient in the public interest. If Parliament incidentally affects trade and commerce in the 

exercise of the power other than above mentioned it would not come within the inhibition of 

Article 303(1).192 

Clause (2) of Article 304 guides the States to impose certain reasonable restrictions on 

the freedom of trade, commerce, and intercourse as may suit the public interest. But no Bill or 

Amendment for such shall be put forward in the State Legislature without the prior approval 

of the President.  A law passed by the State to regulate interstate trade must thus fulfill the 

following conditions:193 

i. An approval from the President must be taken beforehand, 

ii. The restriction must be sensible and rational, 

iii. It must be in the interests of the public. 

These conditions make it clear that the Parliament’s power to regulate trade and commerce 

is superior to the State’s power.194 

c) POWER OF PARLIAMENT TO REPEAL CERTAIN LAWS 

Article 245 of the Constitution which gives Parliament the power to make laws also 

gives the legislative body the power to repeal them through the Repealing and Amending Act. 

The Act was first passed in 1950 when 72 Acts were repealed. The last time the Repealing and 

Amending provision was invoked was in 2019 when the Union government sought to repeal 

58 obsolete laws and make minor amendments to the Income Tax Act, 1961 and The Indian 

Institutes of Management Act, 2017. The Act was sixth such repealing act, aimed at repealing 

laws, tabled by the Narendra Modi government. The Narendra Modi government already 

repealed 1,428 Acts during its first term. Generally, laws are repealed to either remove 

inconsistencies or after they have served their purpose. When new laws are enacted, old laws 

on the subject are repealed by inserting a repeal clause in the new law. The same power can be 

used by the Parliament to repeal any state specific law regulating, governing or restraining 

trade, commerce and intercourse within the territory in question thereto, as the case may be. 

d) POWER OF PRESIDENT TO ISSUE ORDINANCE TO IMPOSE “TEMPORARY RESTRICTIONS” 

 
192 Id at p. 106 - 107. 
193BLOG I-PLEADERS, https://blog.ipleaders.in/freedom-trade-commerce-intercourse-articles-301-307-indian-
constitution/#Commerce 
194 Id. 
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Article 123(1) of the Indian Constitution states that; 

“If at any time, except when both Houses of Parliament are in session, 

the President is satisfied that circumstances exist which render it 

necessary for him to take immediate action, he may promulgate such 

Ordinances as the circumferences appear to him to require.” 

It is also well settled that for an Ordinance to be valid there are seven pre-requisites:  

i. Firstly, both or either of the Houses of Parliament should not be in session. Where 

it is not possible to have a parliamentary enactment on the subject immediately 

then the President can promulgate an Ordinance. 

ii. Secondly, the President is satisfied that there are such ‘extraordinary 

circumstances’ which render it necessary for him to take ‘immediate action’. The 

only test to ascertain whether the circumstances need immediate action is that the 

situation shall be so serious and imminent that the delay involved in summoning 

the legislation and getting the measure passed in the ordinary course of legislation 

cannot be tolerated195; 

iii. Thirdly, the ordinance making power of the President is coextensive with the 

legislative power of the Parliament thus the Ordinance so promulgated shall not 

legislate provisions which parliament is not competent to enact under the Seventh 

Schedule of the Constitution read with Article 245 and 246 of the Indian 

Constitution196; 

iv. Fourthly, the Apex Court in the case of Cooper v. Union of India197 held that the 

President shall not be mala fide in the exercise of his powers198. The Judgement 

further held that, 

“The only way-in which the exercise of power by the 

President can be challenged, is by establishing bad faith or 

mala fide and corrupt motive. Bad faith will destroy any 

action. Such bad faith will be a matter to be established by 

a party propounding bad faith. He should affirm the state of 

 
195 Id. 
196 INDIA CONST. Art 123, cl. 3. 
197 Cooper v. Union of India, AIR 1970 SC 564 . 
198 Id; A.K Roy v. Union of India, AIR 1982 SC 710. 
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facts. He is not only to allege the same but also to prove 

it.199” 

v. Fifthly, the Ordinance was promulgated with the ‘aid and advice’ of the Council 

of Ministers who represent the ‘will of the people’200. Any Ordinance 

promulgated in the exercise of “individual judgement” of the President is per se 

invalid ab initio; 

vi. Sixthly, the Ordinance is consistent with the fundamental rights guaranteed under 

Part III of the Indian Constitution201; and 

vii. Lastly, the Ordinance must be laid before the Parliament when it reassembles, 

and shall automatically cease to have effect at the expiration of six weeks from 

the date of re-assembly unless disapproved earlier by the Parliament202. 

It is explicit that if either of the aforesaid pre-requisites is not fulfilled then it will make 

sufficient ground for instituting appropriate proceedings challenging the constitutional validity 

of the Ordinance so promulgated. The President can, subject to the conditions elucidated 

hereinabove, issue an ordinance for the purpose of imposing “temporary restrictions” on the 

freedom of trade be it through manipulation of price (setting the minimum selling price or the 

ceiling price of essential scheduled goods) or through imposing other regulatory or 

compensatory restrictions etc. This option is explored by the Cabinet Ministers when the 

Parliament is not in session to regulate the freedom of trade and balance it with social needs by 

levying social controls through an ordinance so promulgated under the said provision. 

4. PROTECTION FROM UNREASONABLE RESTRICTIONS 

The right to approach the Supreme Court under Article 32 is a Fundamental Right in 

itself. It provides a guaranteed, summary and quick remedy for enforcement of the fundamental 

right as in this case the person can straight away go to the Supreme Court without approaching 

any of the Lower Courts. Article 32 states that the Supreme Court “shall have the power to 

issue directions, or orders or writs, including writs in the nature of habeas corpus, prohibition, 

quo warranto and certiorari whichever may be appropriate for the enforcement of any of the 

 
199 Cooper v. Union of India, AIR 1970 SC 564. 
200 INDIA CONST. Art 74. 
201 INDIA CONST. Art 13, cl. 2. 
202 D.D. BASU, INTRODUCTION TO THE CONSTITUTION OF INDIA 206 (LexisNexis Butterworths Wadhwa Nagpur, 
2015). 
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rights conferred by this part.” The right guaranteed by this article “shall not be suspended 

except as provided otherwise for by this constitution”.  

In case enforcement of fundamental rights, the Supreme Court has original jurisdiction 

but not exclusive, it is concurrent with the High Court’s jurisdiction as given under Article 226 

of the Indian Constitution. However, the Supreme Court has ruled that wherever the right is 

infringed the aggrieved should first move the High Court. However, the constitutional experts 

have opined that it is at the discretion of the Hon’ble Supreme Court and each individual judge 

that whether an intervention is warranted in a case or it could also be heard first by the High 

Court.  

In Romesh Thapar vs. State of Madras (1950), the Supreme Court held that Article 

32 provides a guaranteed remedy for enforcement of fundamental rights. The Court has been 

constituted as the protector and guarantor of the Fundamental Rights and thus with this 

responsibility laid upon the court, it cannot refuse applications seeking protection in case of 

infringement of any of the fundamental rights. Thus, the tag conferred upon the right to 

constitutional remedies of being the ‘Heart and Soul of the Indian Constitution is very much 

correct. 

Therefore, if unreasonable restrictions are levied on the freedom of trade under Article 

301 read with Article 14, 19 and 21 the same are actionable under Article 32 and 226 of the 

Indian Constitution. 

5. RESTRICTIONS ON TRADE, COMMERCE AND INTERCOURSE AMONG STATES 

The power of the Parliament in Article 302 is kept in check by Article 303. Article 303(1) states 

that the Parliament does not have the power to make any law which will keep one State at a 

more preferable position than the other State, by virtue of any entry in trade and commerce in 

any one of the lists in 7th Schedule. However, Clause (2) states that the Parliament can do so 

if it is proclaimed by law that it is essential to make such provisions or regulations, as there is 

indeed a scarcity of goods in some parts of the country. The power to decide whether there is 

a scarcity of goods in some parts of the territory or not is vested in the hands of the 

Parliament.203 

 
203BLOG I-PLEADERS, https://blog.ipleaders.in/freedom-trade-commerce-intercourse-articles-301-307-indian-
constitution/#Commerce 
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Article 304(a) further says that the State should impose taxes on any goods 

transported/imported from other States if alike goods are taxed in the State too. It is done so 

that there is no discrimination between goods produced within the State and goods imported 

from some other states. In the case of State of Madhya Pradesh v/s Bhailal Bhai204 (1964) the 

State of Madhya Pradesh imposed taxes on imported tobacco which was not even subject to 

tax in the very own State i.e State of Madhya Pradesh. The Court disapproved of the tax 

statement that it was discriminatory in nature.205 

Clause (2) of Article 304 guides the States to impose certain reasonable restrictions on 

the freedom of trade, commerce, and intercourse as may suit the public interest. But no Bill or 

Amendment for such shall be put forward in the State Legislature without the prior approval 

of the President.  A law passed by the State to regulate interstate trade must thus fulfill the 

following conditions: an approval from the President must be taken beforehand; the restriction 

must be sensible and rational; it must be in the interests of the public. These conditions make 

it clear that the Parliament’s power to regulate trade and commerce is superior to the State’s 

power. 206 

In Khyerbari Tea Co. v. State of Assam207, the Legislature restricted freedom of trade 

with retrospective effect. It was contended that if the State Legislature was allowed to restrict 

freedom by imposing restrictions having retrospective effect, then it would frustrate the scheme 

of Part XIII. The Court negatived the contention on the ground that, if the retrospective 

operation of a restriction was allowed in Article 19(5), there was no reason why it cannot be 

allowed in Article 304(b). If a restriction is reasonable and in the public interest, it does not 

cease to be so merely because it is given retrospective effect. Legislative power to give 

retrospective operation should not be confused with the reasonableness of the retrospectivity 

which may be required of legislation in Article 304(b). There is no limitation upon the power 

to enact retroactive legislation, except Article 20(1), which prohibits retroactive substantive 

penal laws.208 

 
204 State of Madhya Pradesh v/s Bhailal Bhai, 1964 AIR 1006. 
205BLOG I-PLEADERS, https://blog.ipleaders.in/freedom-trade-commerce-intercourse-articles-301-307-indian-
constitution/#Commerce 
206BLOG I-PLEADERS, https://blog.ipleaders.in/freedom-trade-commerce-intercourse-articles-301-307-indian-
constitution/#Commerce 
207 Khyerbari Tea Co. v. State of Assam, AIR 1964 SC 925. 
208 BAHARUL supra note 6 at p. 114. 
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 The proviso to Article 304(b) makes it obligatory that all the State laws imposing 

restrictions on the freedom of trade, commerce and intercourse with or within a State receive 

the previous sanction of the President, that is, a Bill or amendment for that purpose cannot be 

introduced or moved in the State Legislature except with the previous sanction of the President. 

Perhaps, failure to obtain previous sanction of the President may be cured under Article 

255(c)209 by obtaining his subsequent assent.210 A law that does not comply with this condition 

is void and unenforceable if any violation of Article 301 is found.211 

 The Supreme Court in Saghir Ahmed, v. State of U.P.212 followed the literal meaning, 

without resort to other provisions of the Constitution, and held that, if previous sanction was 

not obtained, sanction obtained after the introduction of the Bill cannot save the State law. But 

the attention of the Court was not drawn to Article 255(c), which curses the defect arising from 

the absence of previous assent of the President. Article 255(c) clearly provides that no Act of 

Parliament or of the State Legislature shall be invalid by reason only that the previous sanction 

so required by the Constitution was not given, if the assent to that was given by the President 

later on. It is in the interest of the State Legislature that if the previous sanction is not obtained, 

the State Legislature should present it for the President’s assent immediately after passing the 

Bill.213 

The President can give conditional assent to a Bill or amendment. Conditional assent 

means that, the Presidents assent to a Bill, provided certain conditions are to be fulfilled. In the 

case of U.P. Sugar (Regulation of Supply and Purchase) (Amendment) Ordinance, 1959, the 

President gave assent on the condition that the proposed rate of cess on supply and purchase of 

sugar should not exceed Rs. 10-15 per maund, and that prior approval should be obtained from 

the Government of India for any increase. It should be noted that there is no provision which 

restricts the President from giving conditional assent to a Bill. There were many instances in 

the past when the President had giving conditional assents to Bill.214 

 
209 INDIA CONSTI, art. 255 cl. (c). 
210 Karnataka v. Corporation, AIR 1981 SC 463. 
211 BAHARUL supra note 6 at p. 118. 
212 Saghir Ahmed, v. State of U.P., 1954 AIR 728. 
213 BAHARUL supra note 6 p. 119. 
214 Andhra Pradesh Sugarcane (Regulation of Purchase and Supply) Bill, 1959- Assent was given on the condition 
that cess funds be utilized for research and development of sugarcane. In Case of Assam Tax (on goods carried 
by Road or Inland Waterways) Act, 1961 the assent was given on the condition that mineral ores, petroleum 
products, tea and other exportable goods be exempted from tax. 
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Article 305 of the Indian constitution saves already formed laws and laws providing for 

State monopolies. An “existing law” as defined in Article 366(10) means “any Law, Ordinance, 

order, bye-law, rule or regulation passed or made before the commencement of this 

Constitution by any Legislature, authority or person having power to make such a law, 

Ordinance, order, bye-law, rule or regulation”.215 It is clear from the definition that the laws 

which had been passed prior to the commencement of the Constitution, that is prior to 26th 

January, 1950 are protected under Article 305 even though they are brought into operation after 

such commencement.216 Article 305 can only do so until the President is not ordering 

something opposite to it or otherwise to the law already formed. In Saghir Ahmad v/s The 

State of UP217 (1954), the Supreme Court raised the query that whether an Act that provides 

for State monopoly in a specific trade or commerce would be held violative of the Constitution 

of India under Article 301. Article 19(1)(g) was amended by the First Constitutional 

Amendment taking out such activities from the purview of Article 19(1)(g). And now after the 

Constitution’s 4th Amendment, already formed laws and laws made hereafter for State 

monopoly in trade, are immune from attack on the ground of violation of Articles 301 & 304.218 

 A doubt was expressed in Saghir Ahmed v. State of U.P.219 where the U.P. Government 

decided to exclude all private bus owners from plying motor vehicles and establish a complete 

State monopoly. Justice Mukherjee, delivering the majority judgment left the question open. 

In America it has been recognised that in certain cases a restriction may take the form of 

prohibition. The Supreme Court of America has held that inter-state trade and commerce may 

be validly prohibited in cases of impure foods and drugs,220 stolen motor vehicles221 and 

transportation of women or girls for immoral purposes.222 

 Under Article 19(2) to (6) the words used are “reasonable restriction”, and the Supreme 

Court of India223 held in that, in case of dangerous or noxious trades, it would be open to the 

State to prohibit them altogether. This view was subsequently affirmed in Narendra Kumar v. 

 
215 BAHARUL supra note 6 p. 121. 
216 Kitti Keya v State, AIR 1954 Mad. 621. 
217 Saghir Ahmad v/s The State of UP, 1954 AIR 728. 
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220 Hipolite Egg Co. v. US (SC), (1911) 220 US (SC), 45. 
221 Brooks v. US (SC), (1925) 267 US (SC), 432. 
222 Hoke v. United States (SC), (1913) 227 US (SC), 308. 
223 Cooverjee v. Excise Commessioner. AIR 1954 SC 22086. 
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Union of India,224 where the Nonferrous Metal Control Order, 1958, completely eliminated 

middlemen from carrying on the business, in order to ensure the supply of such goods to the 

consumers at a minimum price; the order was held valid. Justice Das,225 said that restriction 

includes cases of prohibition. 

6. CONCLUSION 

From the above analysis it is seen that the Article 301, if read as a whole, postulates the 

free flow of goods inter-State as well as intra-State, so that goods produced in any State may 

be freely marketed in every other State, and so that nothing can lawfully be done to obstruct or 

prevent such marketing. The Article 301 may be infringed by hostile action within the State of 

origin of the goods or at the border by means of prohibitions upon exit or entry, or by laws 

preventing or prohibiting sale or exchange within that State to the markets of which the 

commodities are destined. The freedom of trade declared under Article 301 covers goods which 

are consigned to the market as well as goods which have been already sold, and are in the 

course of delivery, in this sense, that consignment and delivery, being part of commercial 

intercourse, cannot be prevented or obstructed by State legislation.226 

When the Constitution provides the freedom of trade, such freedom cannot be absolute. 

Thus Article 302 to 305 impose restrictions and ensures that trade is conducted in a lawful 

manner throughout the states and the country. All these provisions together ensure the 

provision of Constitutional status to the freedom of trade, commerce, and intercourse. Now at 

least there would be no unreasonable interference with trade and commerce based upon 

geographical variations or any other such barriers.227 

It is seen that freedom guaranteed under Article 301, is freedom from prohibition, 

control, burden or impediments in commercial intercourse, it means freedom of trade, 

commerce and intercourse in all its series of operations from all barriers, restrictions or 

regulations. On the other hand, the expression “free” in Article 301 cannot mean absolute 

freedom or that each and every restriction on trade and commerce is invalid. It is observed that 

freedom of trade and commerce guaranteed under this Article is freedom from such restriction 

as directly and immediately restrict or impede the free flow or movement of trade. Thus, 

 
224 Narendra Kumar v. Union of India, AIR 1960 SC 430. 
225 Id at p. 436. 
226 BAHARUL supra note 6 at p. 127. 
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restriction which is indirect or inconsequential on trade, commerce or intercourse is not hit by 

Article 301. Perhaps, there are certain legitimate exceptions to this freedom provided under the 

Constitution of India.228 

It is seen that Article 301 puts a general limitation on the State action. Both the Centre 

and the State Legislatures cannot enact law so as to restrict the freedom guaranteed under 

Article 301. Article 302 and 304 states the manner and procedure under which the law making 

power is to be exercised by both the set of Legislature so as to reconcile with the guaranteed 

freedom. The freedom will not prevent Parliament from making any laws that a complex 

society in the age of planning needs. The freedom is also not a very serious limitation on the 

powers of State Legislatures. Perhaps, to cross the limitation they will have to take a clearance 

from the Union government and also will have to be careful that the law may ultimately face a 

battle in the Courts on the ground of reasonableness of restrictions.229 
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CHAPTER – V 

ROLE OF JUDICIARY IN DEVELOPMENT OF THE CONCEPT 

 

1. INTRODUCTION 

The Constitution is the lex supremus of our country and it is the responsibility of the 

judiciary to interpret and protect it. For this purpose, the judiciary can conduct judicial review 

over any law for determining as to whether or not it is in accordance with the letter and spirit 

of the constitution. This how judiciary amplifies the concept of any constitutional provision by 

interpreting it with a time dynamic approach. Since independence the judiciary has ruled out 

and formulated several principles and doctrines governing the concept of freedom of trade, 

commerce and intercourse. This Chapter aims to traverse the course of judicial trend in 

interpreting the concept. 

2. CONSTITUTIONAL REMEDIES FOR ENFORCEMENT OF RIGHT TO TRADE 

A right without a remedy is nothing but a dead letter. A right comes to life only when 

it is enforceable against the person or authority attempting to infringe the same out of personal 

interest or mala fides. The constitution, thus, where it confers fundamental rights and other 

constitutional rights to its citizens, it also provides for constitutional remedies too for its 

enforcement which are elucidated henceforth. 

a) JUDICIAL REVIEW UNDER ARTICLE 13 

Article 13 of the Indian Constitution, which is the foundation of the concept of “Judicial 

Review”, is worded as follows: 

“Laws inconsistent with or in derogation of the fundamental rights 

(1) All laws in force in the territory of India immediately before the 

commencement of this Constitution, in so far as they are inconsistent with 

the provisions of this Part, shall, to the extent of such inconsistency, be 

void 

(2) The State shall not make any law which takes away or abridges the 

rights conferred by this Part and any law made in contravention of this 

clause shall, to the extent of the contravention, be void 
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(3) In this article, unless the context otherwise requires law includes any 

Ordinance, order, bye law, rule, regulation, notification, custom or 

usages having in the territory of India the force of law; laws in force 

includes laws passed or made by Legislature or other competent authority 

in the territory of India before the commencement of this Constitution and 

not previously repealed, notwithstanding that any such law or any part 

thereof may not be then in operation either at all or in particular areas 

(4) Nothing in this article shall apply to any amendment of this 

Constitution made under Article 368 Right of Equality.” 

Judicial review is the basic feature of the Indian Constitution and therefore, cannot be 

abrogated even by an amendment of the Constitution. It is incorporated in Articles 226 and 227 

of the Constitution insofar as the High Courts are concerned. In regard to the Supreme Court 

Articles 32 and 136 of the Constitution embody the principle of judicial review. Article 32 is 

included in Part III as a fundamental right for enforcement of any of the fundamental rights 

conferred under Part III. Generally, judicial review of any administrative action can be 

exercised on four grounds viz, Jurisdictional Error, Irrationality, Procedural impropriety, 

Proportionality, Legitimate Expectation. These grounds of judicial review were developed by 

Lord Diplock in Council of Civil Service Union v. Minster of Civil Service. Though these 

grounds of judicial review are not exhaustive and cannot be put in watertight compartments yet 

these provide sufficient base for the courts to exercise their review jurisdiction over 

administrative action in the interest of efficiency, fairness and accountability.230 

b) WRIT PETITION UNDER ARTICLE 32 

Article 32 of the Indian Constitution enshrines that: 

“32. Remedies for enforcement of rights conferred by this 

Part 

(1) The right to move the Supreme Court by appropriate 

proceedings for the enforcement of the rights conferred by 

this Part is guaranteed 

 
230 LAWCTOPUS, https://www.lawctopus.com/academike/grounds-judicial-review-
123/#:~:text=Editor's%20Note%3A%20Judicial%20Review%20is,it%20is%20a%20basic%20feature. 
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(2) The Supreme Court shall have power to issue directions 

or orders or writs, including writs in the nature of habeas 

corpus, mandamus, prohibition, quo warranto and 

certiorari, whichever may be appropriate, for the 

enforcement of any of the rights conferred by this Part 

(3) Without prejudice to the powers conferred on the 

Supreme Court by clause (1) and (2), Parliament may by law 

empower any other court to exercise within the local limits 

of its jurisdiction all or any of the powers exercisable by the 

Supreme Court under clause (2) 

(4) The right guaranteed by this article shall not be 

suspended except as otherwise provided for by this 

Constitution.” 

The right to approach the Supreme Court under Article 32 is a Fundamental Right in 

itself. It provides a guaranteed, summary and quick remedy for enforcement of the fundamental 

right as in this case the person can straight away go to the Supreme Court without approaching 

any of the Lower Courts. Article 32 states that the Supreme Court “shall have the power to 

issue directions, or orders or writs, including writs in the nature of habeas corpus, prohibition, 

quo warranto and certiorari whichever may be appropriate for the enforcement of any of the 

rights conferred by this part. The right guaranteed by this article “shall not be suspended except 

as provided otherwise for by this constitution”.  

In case enforcement of fundamental rights, the Supreme Court has original jurisdiction 

but not exclusive, it is concurrent with the High Court’s jurisdiction as given under Article 226 

of the Indian Constitution. However, the Supreme Court has ruled that wherever the right is 

infringed the aggrieved should first move the High Court. However, the constitutional experts 

have opined that it is at the discretion of the Hon’ble Supreme Court and each individual judge 

that whether an intervention is warranted in a case or it could also be heard first by the High 

Court.  

In Romesh Thapar vs. State of Madras (1950), the Supreme Court held that Article 

32 provides a guaranteed remedy for enforcement of fundamental rights. The Court has been 

constituted as the protector and guarantor of the Fundamental Rights and thus with this 
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responsibility laid upon the court, it cannot refuse applications seeking protection in case of 

infringement of any of the fundamental rights. Thus, the tag conferred upon the right to 

constitutional remedies of being the ‘Heart and Soul of the Indian Constitution is very much 

correct. 

c) WRIT PETITION UNDER ARTICLE 226 

Under Article 226, a writ petition can be filed before any High Court within whose 

jurisdiction the cause of action arises, either wholly or in part. It is immaterial if the authority 

against whom the writ petition is filed is within the territory or not. The power of the High 

Court to issue a writ is much wider than that of the Supreme Court. 

The High Court may grant a writ for the enforcement of fundamental rights or for any 

other purpose such as violation of any statutory duties by a statutory authority. Thus, a writ 

petition filed before a Supreme Court can be filed against a private person too. Where a 

fundamental right has been infringed, either the Supreme Court or the High Court can be 

resorted to. 

It is not necessary to go to the High Court first and only thereafter approach the Supreme 

Court. However, if a writ petition is filed directly in the Supreme Court, the petitioner has to 

establish why the High Court was not approached first. 

d) CIVIL ACTION UNDER SPECIFIC LAWS 

Although Article 44 provides for Uniform Civil Code, but there are plethora trade 

specific laws which aims at regulation of specific industries. Specific laws like Labor Law, 

Company Law, Taxation Law etc. have been legislated to deal with every aspect of trade, 

commerce and intercourse in an efficient manner. Respective judicial bodies and quasi-judicial 

bodies including the tribunals have been established under these specific statutes like: NCLAT 

(National Company Law Appellate Tribunal), ITLT (Income Tax Law Tribunal) etc. to 

entertain specific cases and provide speedy justice to all the aggrieved citizens. As per the 

doctrine of alternative remedies no suit can be entertained in Supreme Court or the High Court 

if any other effective statutory remedy is available with the aggrieved. This can be better 

understood by looking at the case law of U.P. State Bridge Corporation Ltd And Others. Vs. 

U.P. Rajya Setu Nigam S. Karamchari Sangh, wherein the service of a workman was 

terminated since he was absent for ten continuous days on the grounds that he did not follow 

the order which asked for the same. The man filed a writ petition in the High Court but the 
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petition was dismissed on the grounds that the case falls under Industrial Disputes Act, 1947 

and should be taken up as an industrial dispute. 

Also, in the case of Trilokchand Motichand v. H.B. Munshi, the petitioners had filed 

a writ petition under Article 226 of the Constitution in the High Court to declare Section 21(4) 

of the Bombay Sales Tax Act, 1953 unconstitutional. This Article allowed the sales tax officer 

to forfeit a given sum if the condition on which it was given is not fulfilled. However, the court 

dismissed the petition on the ground that the petitioners had defrauded their customers. 

However, The High Court struck this section down in 1967 stating that its violative of Article 

19 (1) (f), (now omitted), of the Constitution of India. The petitioners pleaded that they must 

be given back the money as at the time of the petition, they were unaware of the grounds of the 

violation. However, the court held that mistake of law is not sufficient grounds to look into the 

case and that they had surpassed period of limitation.  

 Thus, it is crucial for an aggrieved to exhaust the remedies available under the specific 

laws for enforcement of his or her rights. This will not only be time efficient but would also be 

cost effective. The only impediment which one may face is the conflicting provisions. Although 

almost all the statutes have a savings clause or a non-obstante clause to prevent conflict 

between its provisions with any other code or statute but then too the conflict arises due to 

mixed interpretations of definitions and due to multiple jurisdiction paradox where one may 

find himself into trouble as to which Court to approach if a single cause of action is redressable 

at multiple Courts. 

3. JUDICIAL ADVANCEMENT OF THE CONCEPT SINCE INDEPENDENCE (1950 – 1991) 

The British Parliament passed the Indian Independence Act, on July 18, 1947, which 

gave India an independent status. A Constituent Assembly was constituted, which was given 

the powers of the Central Legislature and also powers to draft a new Constitution. The 

Constituent Assembly conducted yearlong debates on the draft of constitution. 

Since the coming of the Constitution of India into force the provisions on trade and 

commerce have undergone a few amendments. The first of these amendments introduced, what 

is now sub-clause (ii) of Article 19(6) putting State monopoly of any trade beyond the reach of 

Article 19(1)(g).231 Subsequent to this amendment, in Saghir Ahmed v. State of Uttar 

 
231 The Constitution (First Amendment) Act, 1951, § 3. 
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Pradesh232 the Supreme Court of India entertained some apprehension that State monopoly in 

any trade could perhaps be challenged under Article 301. Consequently, Article 305 was 

amended to exclude the laws contemplated under Article 19(6)(ii) from the operation of Article 

301.233  

Before the expiry of the transitional life of five years of Article 369, matters included 

in that Article were, with minor variations,234 permanently put in the concurrent jurisdiction of 

the Union and the States by an amendment in Entry 33 of List III in 1954. On the reorganization 

of States in 1956,235 categorisation of the States into Parts A, B, C and D was abolished and 

the entire territory of India was classified into two- “The States” and “The Union Territories”. 

Consequently, Article 306 which was made to give benefit236 to Part B States became redundant 

and was repealed. Besides, in Article 304(a) the words “or the Union territories” were inserted 

after the words “other States”. Excepting these marginal amendments, the provisions on trade 

and commerce have withstood the test of time without posing any serious difficulty though, in 

some areas particularly the application of Article 301 to tax laws, they are highly 

controversial.237 

 Apart from these amendments in the concept and scope of freedom of trade under the 

Indian Constitution it is also crucial to study the judicial developments collateral to these 

amendments and the landmark decisions which circumcise the concept of freedom of trade 

under the Indian Constitution so as to scale its scope while traversing varied doctrines and 

principles pertaining to it enunciated by the Court in its plethora of authorities since 

independence. 

 But the spurt in trade and commerce in India was witnessed after the year 1991 in which 

the Liberalisation, Privatisation and Globalisation policy was implemented wherein the 

competition was invited in Indian Markets. Since then, the growth of trade and commerce has 

never witnessed any setback as was during the phase between 1950 to 1991. It is thus necessary 

 
232 Saghir Ahmed v. State of Uttar Pradesh, AIR 1954 SC 728, 742. 
233 The Constitution (Fourth Amendment) Act, 1955, § 4. 
234 For example, cotton and woolen textiles, coal iron, steel and mica which were included in Article 369 do not 
find place in entry 33 of List III. 
235 The Constitution (Third Amendment) Act, 1954, § 2. 
236 The Constitution (Seventh Amendment) Act, 1956; § 29. 
237 Permitted certain Part-B States (corresponding to Indian States) to impose restrictions in certain circumstances 
on trade and commerce. 
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to study the developments there onwards separately to analyse the real impact of freedom of 

trade and the trend of expansion of its scope by the Indian Judiciary. 

4. JUDICIAL ADVANCEMENT OF THE CONCEPT AFTER LIBERALISATION PRIVATISATION 

GLOBALISATION 

i. Atiabari Tea Co. vs the State of Assam (1961) 

Facts 

In this case, Assam Taxation Act levies a tax on goods transmitted through Inland Waterways 

and road. The petitioner in the present case carried on the business of transporting tea to 

Calcutta (now Kolkata) via Assam. Now while passing through Assam for the purpose of 

transportation to Calcutta, the tea was liable to tax under the said Act.  

Issues 

The rationality of The Assam Taxation Act of 1954 was questioned on the grounds that: 

1.1 whether it is violative of Article 301 or not? 

1.2 whether it could be protected by making it fall under the ambit of Article 304 (b) or 

not? 

Judgment 

The Supreme Court said that the disputed law undeniably levied a tax that directly and 

immediately infringed the movement of goods and therefore it comes under the purview of 

Article 301. The Supreme Court further clarified that these taxes can only be levied after 

fulfilling the conditions of Article 304(b) which states that the sanction by the President is 

required before any State enacts such a law. In this case, the requirements of Article 304(b) 

were also not fulfilled. Freedom assured under Article 301 would become non-existent or 

imaginary if transmission of goods is obstructed without meeting the criteria set out by Article 

302 to Article 304 of the Constitution. 

ii. Automobile Transport Ltd. vs State of Rajasthan (1963) 

Facts 

In The Automobile Transport Ltd. v/s State of Rajasthan, case, State of  Rajasthan imposed an 

annual tax on motor vehicles (Rs 60 on a motor vehicle and Rs 2000 on a goods vehicle).  

Issue 
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The appellant challenged the validity of the tax levied under Article 301. Now whether the tax 

levied was constitutionality correct or not had to be checked. 

Judgment 

It was held by the court that in the present case the tax imposed is valid as it is only a regulatory 

measure or a compensatory tax for the facilitation of the smooth running of trade, commerce, 

and intercourse. The Court commented that the taxes are the sole key for a state, in order to 

preserve the financial health of the state at large. The concept of “Compensatory or Regulatory 

Taxes” has evolved to ensure that the state will levy such taxes that are set as an objective in 

the form of compensation, that is, for the public interest as well as for regulatory purposes if 

necessary. They would be used within the state. If the same is challenged in the Court as being 

an infringement or as being violative of the freedom under Article 301 then that would not be 

considered as an infringement and such a measure or tax does not even need the validation of 

the provisions under Article 304(b). 

iii. The State of Mysore vs Sanjeeviah (1967) 

Facts 

In the case of the State of Mysore v/s Sanjeeviah, the government under the Mysore Forest Act, 

1900, made a law banning the movement of forest produce between sunrise and sunset. 

Issue 

Whether it was violative of the freedom guaranteed Article 301 of the Constitution? 

Judgment 

The Supreme Court held the law void. It remarked that such a law was restrictive and not 

regulatory thus violative of the freedom provided under Article 301. 

iv. G.K.Krishna vs State of Tamil Nadu (1975) 

Facts 

In the case of G.K Krishna v/s State of Tamil Nadu, a govt notification under Madras Motor 

Vehicles Act was issued, increasing the motor vehicle tax on omnibuses from Rs 30 to Rs 100. 

The government’s argument while imposing this tax was that this was done to stop the 

unhealthy competition between omnibuses and regular stage carriage buses and to reduce the 

misuse of omnibuses. 
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Issues 

The petitioner in his argument questioned: 

1.1 whether the tax was compensatory or regulatory? 

1.2 whether it was a barrier to the freedom of trade, commerce, and intercourse or not?   

Judgment 

The Supreme Court held that the tax on carriage charges was of compensatory or regulatory 

nature and was not therefore violative of the freedom guaranteed under Article 301. The Courts 

while explaining its rationale behind the judgment said that these taxes are not barriers but a 

medium that facilitates trade. A tax to become a prohibited tax must be first a direct tax. A 

direct tax is a tax that infringes the transmission of goods or services in a trade or business.  

The Court, however, presented its view in this regard that no citizen has the right to engage in 

any service without reimbursing the State for the special service. Here, in this case, safe and 

efficient roads are required for the smooth running of vehicles. The maintenance of such roads 

will cost the money of the Government and the use of public motor vehicles stands in direct 

relation to it. Therefore, the imposing of tax should not seem unreasonable i.e. making of a 

special contribution over and above the contribution generally provided by the taxpayers to the 

state. The increase in tax was thus held correct and valid in the eyes of law. 

v. International tourist corporation v. State of Haryana 

Facts 

In this case238, the state of Haryana levied a tax on transporters plying motor vehicles between 

Delhi and Jammu & Kashmir. They use national highway, pass through Haryana without 

picking up or setting down any passenger in the state. The responsibility for constructing and 

maintaining of national highways rests on the Centre. It was therefore argued by the 

transporters that the tax could hardly be regarded as compensatory, but the court rejected the 

contention.239 

Judgement 

The Supreme Court said that what is necessary to uphold such a tax is the existence of a 

specific, 'identifiable' object behind the levy and a 'sufficient nexus' between the 'subject and 

 
238 International tourist corporation v. State of Haryana, 1981 AIR 774. 
239 LEGAL SERVICES INDIA, http://www.legalservicesindia.com/articles/tradeci.htm 
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the object of the levy.' The court further said that a state incurs considerable expenditure for 

maintenance of roads and providing facilities for transport of goods and passengers. Even in 

connection with national highways, a state incurs considerable expenditure not directly by 

constructing or maintaining them but by facilitating the transport of goods and passengers along 

with them in various ways such as lighting, traffic control, amenities for passengers, halting 

places for buses and trucks. That part of a national highway which lies within municipal limits 

is to be developed and maintained by the state. There is thus sufficient nexus between the tax 

and the passengers and goods carried on the national highways to justify the imposition of the 

said tax. The tax was held to be valid.240 

vi. Malwa Bus Service v. State of Punjab 

Facts 

In this case241, in the year 1981, the State of Punjab substantially increased the rate of tax on 

every stage carriage plying for hire and transport of passengers. The rates adopted were Rs. 

500 per seat per year subject to a maximum of Rs. 35,000 per bus irrespective of the distance 

over which it operated daily. According to the budget figures for 1981-82, the revenue receipts 

of the government from motor vehicles tax was Rs. 50 crores as against the expenditure of Rs. 

34 crores. The tax was challenged on the ground that it was not compensatory as the 

government was using it for augmenting its general revenues, but the court upheld the tax as 

compensatory.242 

In the instant case, the budget expenditure on the roads and bridges did not include the 

expenditure incurred by the state on other heads connected with road transport, such as, the 

directorate of transport, transport authorities, provision for bus stands, lighting, traffic police, 

grants to local authorities. Taking all this expenditure into account, it became clear that a 

substantial part of the levy on motor vehicles was being spent annually on providing facilities 

to motor vehicles operators. The court also pointed out that in later years, the government 

expenditure on roads and bridges had substantially increased. It also said that the figures of 

income and expenditure for only one year might present a distorted picture. In this case, 

cumulative figures of receipts and expenditure for nine years (1973-1982) presented a different 

picture. Describing the principle underlying such a tax, the court said: "what is essential is that 

 
240 Id. 
241 Malwa Bus Service v. State of Punjab, 1983 SCC (3) 237. 
242 LEGAL SERVICES INDIA, http://www.legalservicesindia.com/articles/tradeci.htm 
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the burden should not disproportionately exceed the cost of the facilities provided by the 

state."243 

5. NOVEL TREND OF JUDICIAL ACTIVISM 

A judiciary is an independent body that is evenhanded, unbiased, and unprejudiced. It 

functions within the framework of the constitution, defined under the concept of the separation 

of powers. It interprets the constitution which is supreme and at times needed, supports the rule 

of law and the standards laid down in the constitution. The Supreme Court of India is 

considered the sentinel on the qui vive and protects the fundamental and constitutional rights 

of the people. 

Judicial Activism means the rulings of the court based on political and personal rational 

and prudence of the Judges presiding over the issue. It is a legal term referring to court rulings 

based, in part or in full, on the political or personal factors of the Judge, rather than current or 

existing legislation. 

According to Black's Law Dictionary judicial activism is a philosophy of judicial 

decision-making whereby judges allow their personal views about public policy, among other 

factors, to guide their decisions. 

In Hussainara Khatoon v. State of Orissa, the inhuman and barbaric conditions of the 

undertrial prisoners reflected through the articles published in the newspaper. Many prisoners 

who were under trial had already served the maximum persecution without being charged for 

the offense. A writ petition was filed by an advocate under article 21 of the Indian Constitution. 

The apex court accepted it and held that right to speedy trial is a fundamental right and directed 

the state authorities to provide free legal facilities to the under-trial inmates so that they could 

get justice, bail, or final release. 

Another important case Sheela Barse v. State of Maharashtra, a letter written by a 

journalist was addressed to the Supreme Court avouching the custodial violence of women 

prisoners in Jail. The court treated that letter as a writ petition and took cognizance of that 

matter and issued the appropriate guidelines to the concerned authorities of the state. 

In Sunil Batra v. Delhi Administration, the court exercised its epistolary jurisdiction, 

and a letter written by a prisoner was treated as a petition. The letter supposed that the head 

 
243 Id. 
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warden atrociously inflicted pain and assaulted another prisoner. The Court stated that the 

technicalities cannot stop the court from protecting the civil liberties of the individuals. 

With this new trend of judicial activism, it can be said that the freedom of trade can per 

se be protected by the judiciary by taking cognizance over issues of larger public concern 

involving the subject of freedom of trade and concerned fundamental rights thereto. There is, 

thus, need for judicial activism. 

6. CONCLUSION 

Absolute and unrestricted individual rights do not, and cannot exist in any modern State. 

Unrestricted liberty becomes a license and jeopardizes the liberty of others. “Civil Liberties as 

guaranteed by the Constitution imply the existence of an organized society maintaining public 

order without which liberty itself would be lost in the excess of unrestrained abuses”.244 If 

people were given absolute and complete liberty without any social control then as a result 

there will be complete disorder in the society where no person will respect the rights and duties 

of other persons. It is thus necessary to strike a balance between individual freedom and need 

for social restrictions. Where freedom will ensure economic growth, social restrictions will 

prevent misdemeanors. This balance can only be achieved with coextensive exercise of 

authority of Judiciary and Non-Judicial bodies. Where non-judicial bodies must not act 

arbitrarily, the Judicial bodies must deter the arbitrary exercise of authority to protect individual 

rights. 

The judiciary has made arduous attempts to interpret the statutes with respect to the 

occurring circumstances and the scale of technological advancements. With the society turning 

modern the definition of trade, commerce and intercourse would change as it changed when e-

commerce was introduced after the advent of the internet. Thus, the need for judicial 

pronouncements parallel to the development of the society is the need of the hour. There is an 

ardent need for judiciary to back up the dynamic concept of freedom trade, commerce and 

intercourse especially when the conditions in the world are variable. 

Article 13 of the Indian Constitution provides unfettered powers to the Supreme Court 

to hold any law invalid and void which is inconsistent with the fundamental rights enshrined 

under the Constitution. This is known as the power of “Judicial Review” which governed by 

the Doctrine of Severability, Eclipse, Waiver and Nullity. This power is what protects the spirit 

 
244 Fox v. New Hampshire, (1941) 312 US 569 at p. 574. 
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of the constitution and independence of the judiciary. It aids enforcement of fundamental rights 

through Article 32 efficiently. By taking cognizance against arbitrary exercise of the 

authorities, the Court ensures that the fundamental rights of the citizens are not infringed. With 

increasing trend of trade, commerce and intercourse, the need for Judicial Activism and Judicial 

review has also been emerged. 

Thus, the judiciary has played and will play a significant role in the development and 

formulation of what is known as the concept of freedom of trade, commerce and intercourse 

across the country. 
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CHAPTER – VI 

CONCLUSION 

 

1. SUMMING UP THE CONCEPT OF FREEDOM OF TRADE 

It is explicit from the discussion in Chapter - II that the concept of “Trade” is an 

exchange of any article either by barter or for money or for service rendered. In other words, it 

is exchange between two parties, one who tenders the consideration and the other who return, 

for the consideration, goods, money, service or such other things, except gambling and other 

illegal activities viz. transportation any woman or girl for the purpose of prostitution or other 

immoral acts, the counterfeiting of notes is a crime against inter-State commerce. Free trade is 

a norm that conceives the trade in goods, services, labour, and capital among or within 

sovereign States as a flow, without government discrimination. 

It is explicit that the provision of freedom of trade exists in India from the establishment 

of the Indian federation, since, prior to it there was no scope for any provision of free trade in 

India. Although for the first time a full fledge federal structure was envisaged only under the 

Government of India Act, 1935, experimentation in that direction had already been started 

under the Government of India Act, 1919. 

It is explicit that the Simon Commission in its report, 1930, pointed out that it is 

desirable that there should be the greatest possible freedom of movement of goods in India. 

While the Simon Commission was in session the Indian States Committee, in its report pointed 

out that inter-State trade and commerce was the concern of the Central Legislature, while intra-

State trade and commerce was left to the States. The Committee also pointed out that, due to 

various customs imposed by the States, no freedom of trade and commerce was possible and 

suggested for abolition of internal customs by the States themselves. 

It is explicit that the White Paper, 1932 made a division of legislative powers on trade 

and commerce between the Federal Legislature and Provincial Legislature. Federal Legislature 

was given exclusive power over foreign trade while Provincial Legislatures were given powers 

to make law in respect of trade and commerce within the province. It is seen that the report of 

the Joint Select Committee, 1933 gave the provinces powers over the control of production, 

supply and distribution of commodities and for the first-time specific powers over: “Trade and 

commerce” fall within the province. It is seen that for the first time in the constitutional history 
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of India, a specific provision on freedom of trade got its place under Section 297 of Government 

of India Act, 1935 which imposed limitations on legislative powers of government on freedom 

of trade and prohibited discrimination in taxation on goods coming from other Provinces. It is 

seen that in the draft Constitution of India 1948, freedom of trade, commerce and intercourse 

was placed in Article 16, but on 8th September, 1949, draft Article 16 was put in a new Chapter, 

viz. XA consisting Articles 274A to 274D. When the final draft came before the Constituent 

Assembly the draft provisions of Part XA were reshaped and finally put in Part XIII consisting 

of Articles 301-307, without any change in the scheme. 

It is explicit that the framers of the Constitution, since the inception of the subject of 

trade and commerce, has given great importance and dealt with the subject, with great concern. 

On the other hand, the process was not very coherent, consistent or smooth. Building on the 

foundations of Section 297 of the Government of India Act, 1935 the framers of the 

Constitution, were concerned for the minimization of State’s and corresponding maximization 

of the Union’s control over trade and commerce throughout the territory of India. This concern 

of the framers of the Constitution has been met with great debates and repulsions, in the course 

of its development, since the commencement of the Constitution. The provision of Article 301 

of the Constitution of India is discussed in the next chapter to get a clear picture of freedom of 

trade, commerce and intercourse in Indian Constitutional context. 

From Chapter III we can conclude that the Constitution has granted this fundamental 

right under Art 19(1)(g), for the prosperity and well-being of everyone in the society. The State 

ensures that no individual residing within the territorial boundaries of the country is deprived 

of this right and if at all he is, it will take the requisite measures to avail him of an appropriate 

remedy and make sure that justice is delivered. Every citizen should utilize this right to the best 

of his capabilities and for his moral as well as economic progress. He should make use of this 

right in a rational manner so that the State is not compelled to exercise force and also intervene 

with his business activities. He should carry out the required functions of his employment, or 

his own profession in an ethical and reasonable way, which will not only assist him in earning 

financial gains but also in turn make him knowledgeable and powerful enough to face the 

societal issues.  

For having been provided of this right by the Constitution, every citizen has an 

obligation to abide by certain etiquettes and proceed following a code of conduct so that the 

peace and harmony of the society is not hampered. No citizen should adopt any kind of 
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profession or trade which is forbidden by law, immoral in its nature and which will incite 

violence and encourage animosity among the masses. Law will take the necessary action if any 

citizen in the process of exercising this right for his own benefit, if at all is leading to create a 

situation of an infringement of this legal right of another individual or is making an attempt to 

inflict pain and damage on him. The State will assure that no individual goes free if he is found 

guilty of committing any malicious and illegal activities in the due course of his employment, 

trade, or practicing any profession. Immoral and unlawful activities like trafficking, running of 

brothels etc. do not come within the ambit of this provision and indulging into any of them as 

well instigating is both serious offences for which every person will have to face the ill 

consequences. The law does not approve nor tolerate of any sort of trade, or occupation, or 

business which it feels will lead to destruction of property and life. It will not permit the 

conducting of any activities which damages the health and safety of the society. It does not 

sanction the carrying on of any unscrupulous activities by which the peace and harmony of the 

country is endangered. Every citizen is expected to be honest while utilizing this freedom and 

also behave in a fair and responsible manner. 

From the analysis in Chapter IV it can be inferred that the Article 301, if read as a 

whole, postulates the free flow of goods inter-State as well as intra-State, so that goods 

produced in any State may be freely marketed in every other State, and so that nothing can 

lawfully be done to obstruct or prevent such marketing. The Article 301 may be infringed by 

hostile action within the State of origin of the goods or at the border by means of prohibitions 

upon exit or entry, or by laws preventing or prohibiting sale or exchange within that State to 

the markets of which the commodities are destined. The freedom of trade declared under 

Article 301 covers goods which are consigned to the market as well as goods which have been 

already sold, and are in the course of delivery, in this sense, that consignment and delivery, 

being part of commercial intercourse, cannot be prevented or obstructed by State legislation.245 

When the Constitution provides the freedom of trade, such freedom cannot be absolute. 

Thus Article 302 to 305 impose restrictions and ensures that trade is conducted in a lawful 

manner throughout the states and the country. All these provisions together ensure the 

provision of Constitutional status to the freedom of trade, commerce, and intercourse. Now at 
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least there would be no unreasonable interference with trade and commerce based upon 

geographical variations or any other such barriers.246 

It is seen that freedom guaranteed under Article 301, is freedom from prohibition, 

control, burden or impediments in commercial intercourse, it means freedom of trade, 

commerce and intercourse in all its series of operations from all barriers, restrictions or 

regulations. On the other hand, the expression “free” in Article 301 cannot mean absolute 

freedom or that each and every restriction on trade and commerce is invalid. It is observed that 

freedom of trade and commerce guaranteed under this Article is freedom from such restriction 

as directly and immediately restrict or impede the free flow or movement of trade. Thus, 

restriction which is indirect or inconsequential on trade, commerce or intercourse is not hit by 

Article 301. Perhaps, there are certain legitimate exceptions to this freedom provided under the 

Constitution of India.247 

It is seen that Article 301 puts a general limitation on the State action. Both the Centre 

and the State Legislatures cannot enact law so as to restrict the freedom guaranteed under 

Article 301. Article 302 and 304 states the manner and procedure under which the law making 

power is to be exercised by both the set of Legislature so as to reconcile with the guaranteed 

freedom. The freedom will not prevent Parliament from making any laws that a complex 

society in the age of planning needs. The freedom is also not a very serious limitation on the 

powers of State Legislatures. Perhaps, to cross the limitation they will have to take a clearance 

from the Union government and also will have to be careful that the law may ultimately face a 

battle in the Courts on the ground of reasonableness of restrictions.248 

In Chapter V it was observed that, absolute and unrestricted individual rights do not, 

and cannot exist in any modern State. Unrestricted liberty becomes a license and jeopardizes 

the liberty of others. “Civil Liberties as guaranteed by the Constitution imply the existence of 

an organized society maintaining public order without which liberty itself would be lost in the 

excess of unrestrained abuses”.249 If people were given absolute and complete liberty without 

any social control then as a result there will be complete disorder in the society where no person 

will respect the rights and duties of other persons. It is thus necessary to strike a balance 

between individual freedom and need for social restrictions. Where freedom will ensure 

 
246BLOG I-PLEADERS, https://blog.ipleaders.in/freedom-trade-commerce-intercourse-articles-301-307-indian-
constitution/#Commerce 
247 BAHARUL supra note 6 at p. 128. 
248 BAHARUL supra note 6 at p. 128. 
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economic growth, social restrictions will prevent misdemeanors. This balance can only be 

achieved with coextensive exercise of authority of Judiciary and Non-Judicial bodies. Where 

non-judicial bodies must not act arbitrarily, the Judicial bodies must deter the arbitrary exercise 

of authority to protect individual rights. 

The judiciary has made arduous attempts to interpret the statutes with respect to the 

occurring circumstances and the scale of technological advancements. With the society turning 

modern the definition of trade, commerce and intercourse would change as it changed when e-

commerce was introduced after the advent of the internet. Thus, the need for judicial 

pronouncements parallel to the development of the society is the need of the hour. There is an 

ardent need for judiciary to back up the dynamic concept of freedom trade, commerce and 

intercourse especially when the conditions in the world are variable. 

Article 13 of the Indian Constitution provides unfettered powers to the Supreme Court 

to hold any law invalid and void which is inconsistent with the fundamental rights enshrined 

under the Constitution. This is known as the power of “Judicial Review” which governed by 

the Doctrine of Severability, Eclipse, Waiver and Nullity. This power is what protects the spirit 

of the constitution and independence of the judiciary. It aids enforcement of fundamental rights 

through Article 32 efficiently. By taking cognizance against arbitrary exercise of the 

authorities, the Court ensures that the fundamental rights of the citizens are not infringed. With 

increasing trend of trade, commerce and intercourse, the need for Judicial Activism and Judicial 

review has also been emerged. 

Thus, the judiciary has played and will play a significant role in the development and 

formulation of what is known as the concept of freedom of trade, commerce and intercourse 

across the country. 

2. TESTING OF HYPOTHESIS 

Upon making an arduous attempt on examining and traversing every aspect related to 

the concept of freedom of trade, commerce and intercourse it can be inferred that; 

1. The concept of freedom of trade is indeed very wide in scope, if interpreted merely 

from the clauses, but considering the fact that it is subject to the reasonable restraints 

imposed by the parliament and the respective state legislatures as per the constitutional 

provisions and the judicial principles governing the same, it is very narrow in scope. 
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The territorial extent of the concept is also limited. Thus, the first hypothesis tests 

negative. 

2. The limitations imposed on the freedom of trade are indeed guided by the doctrine of 

reasonable restrictions propounded in plethora of judicial precedents. However, the 

doctrine is not definitive or abstract it is variable to the distinctive facts of the case. 

Thus, the second hypothesis unswervingly tests positive. 

3. The judicial bodies have indeed played a substantive role in comprehensive 

interpretative and inclusive development of the concept with other laws. Not only the 

judiciary has expanded the scope of the concept to a certain extent, although limited, 

but has also helped in efficient enforcement of the rights of citizens inherent in the 

freedom of trade enshrined under Article 19(1)(g) of the Indian Constitution. Thus, the 

third hypothesis tests positive. 

It can, therefore, be said that off the three hypothesis made during the study, the second and 

third have tested positive while the first has tested negative. 

3. SIGNIFICANT ROLE OF JUDICIARY 

Judiciary has played and will play the most substantial role in the structuring up of the 

concept of freedom of trade, commerce and intercourse. It is the body which makes the rights 

practically enforceable but also interprets the statute with a time dynamic approach. By 

propounding value principles, Judiciary makes the concept more express before the citizens 

thereby expanding its scope which is the need of the hour since the post-independence period. 

a) NEED FOR MAINTAINING BALANCE BETWEEN FREEDOM AND RESTRICTIONS 

Absolute and unrestricted individual rights do not, and cannot exist in any modern State. 

Unrestricted liberty becomes a license and jeopardizes the liberty of others. “Civil Liberties as 

guaranteed by the Constitution imply the existence of an organized society maintaining public 

order without which liberty itself would be lost in the excess of unrestrained abuses”.250 If 

people were given absolute and complete liberty without any social control then as a result 

their will be complete disorder in the society where no person will respect the rights and duties 

of other persons. It is thus necessary to strike a balance between individual freedom and need 

for social restrictions. Where freedom will ensure economic growth, social restrictions will 

prevent misdemeanors. This balance can only be achieved with coextensive exercise of 
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authority of Judiciary and Non-Judicial bodies. Where non-judicial bodies must not act 

arbitrarily, the Judicial bodies must deter the arbitrary exercise of authority to protect individual 

rights. 

b) BACKING THE CONCEPT WITH JUDICIAL PRONOUNCEMENTS 

The need for judiciary has been mostly for interpretation of statutes with respect to the 

occurring circumstances and the scale of technological advancements. With the society turning 

modern the definition of trade, commerce and intercourse would change as it changed when e-

commerce was introduced after the advent of the internet. Thus, the need for judicial 

pronouncements parallel to the development of the society is the need of the hour. There is an 

ardent need for judiciary to back up the dynamic concept of freedom trade, commerce and 

intercourse especially when the conditions in the world are variable. 

c) NEED FOR JUDICIAL ACTIVISM AND JUDICIAL REVIEW 

Article 13 of the Indian Constitution provides unfettered powers to the Supreme Court 

to hold any law invalid and void which is inconsistent with the fundamental rights enshrined 

under the Constitution. This is known as the power of “Judicial Review” which governed by 

the Doctrine of Severability, Eclipse, Waiver and Nullity. This power is what protects the spirit 

of the constitution and independence of the judiciary. It aids enforcement of fundamental rights 

through Article 32 efficiently. By taking cognizance against arbitrary exercise of the 

authorities, the Court ensures that the fundamental rights of the citizens are not infringed. With 

increasing trend of trade, commerce and intercourse, the need for Judicial Activism and Judicial 

review has also being emerged. 

4. SUGGESTIONS AND RECOMMENDATIONS 

Based on the research and analysis of specific research questions done in the previous chapters, 

the researcher has made several observations. These observations, in the opinion of researcher, 

are useful for achieving the main aim of the provisions professing concept of Freedom of Trade, 

Commerce and Intercourse. So, the research makes some valuable suggestions based on the 

observations done before. 

a) NEED FOR AMENDMENTS IN CERTAIN CONSTITUTIONAL PROVISIONS 

As has already been discussed in the chapters above, right from the Preface of this study, that 

Chapter XIII is the least profusely created part of the Constitution among many other 

provisions but now the times are changing. The scope of trade, commerce and intercourse shall 
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not only be limited to the Indian Territory but to the foreign territory as well and shall not only 

be available to the “citizens” but to juristic persons as well. For the virtual space has almost 

removed the boundaries across the states online, there is an ardent need for amendments to the 

provisions of Chapter XIII which are palpable not only with the current dynamics but must be 

adaptable to the future changes as well. 

b) NEED FOR CRITICAL REVIEW OF CERTAIN PROVISIONS OF EXISTING LEGISLATIONS 

The legislations which impose restrictions on the freedom of trade, commerce and intercourse 

within the Indian Territory and the restrictions do not fall within the class of “reasonable 

restrictions” then the legislations are need to be reviewed by the Supreme Court, if it’s a central 

legislation, or respective High Courts, if it’s a state specific legislation under Article 13 of the 

Indian Constitution. 

c) NEED FOR CONSOLIDATION OF LEGISLATIONS OF EQUITABLE DISPOSITION UNDER A 

UNIFORM CIVIL CODE 

As discussed before, a lot of specific laws create confusion regarding not only interpretation of 

their provisions but the jurisdictional maintainability too. It is important to merge and 

mutualize the legislations of equitable disposition, if possible, into a Uniform Civil Code 

wherein the State may have the same power of promulgating regulations on Trade, Commerce 

and Intercourse but the structure of those regulation and their execution shall be subject to 

supervision of the central government to mitigate the discrepancies in execution of the concept 

of freedom of trade. 
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